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1400-pound 


pressure 
at Kansas City 


At Northeast Station, the Kansas City Power 
& Light Company has installed two Combustion Engi- 
neering Boilers (Ladd type) each capable of deliver- 
ing 200,000 pounds of steam per hour and designed 
for a maximum pressure of 1400 |b. gage. 

These units are equipped with C-E Fin Tube 
water-cooled furnaces,C-E Economizers and C-E plate 
type Air Preheaters and are fired by Lopulco Pulver- 
ized Fuel Systems of the direct fired type. 

The difference in investment costs of this high 
pressure installation and of an installation for 300 |b. 
pressure is surprisingly small. 

At Northeast Station, the fuel saving resulting 
from the use of the higher pressure is nearly three 
times the fixed charges on the increased investment. 

This installation is an excellent example of 
coordinated design. The complete fuel burning and 
steam generating equipment was sold and installed 
under one contract— one responsibility and one set 
of guarantees. 


COMBUSTION ENGINEERING CORPORATION 


International Combustion Building 
200 Madison Avenue, New York, N. Y. 
A SUBSIDIARY OF INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 
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HE Safety Cable Company is 
nown throughout the country as an organization which is prepared 
D supply QUICKLY all types of wires and cables. e Central Station 
gineers and others naturally turn to SAFETY, confident that speci- 
ations, prices and quality will suit the job in question. Safety prod- 
ts MEASURE UP in design and workmanship. No matter what your 
eds may be, you'll find a Safety wire or cable that is built to meet 


€ most exacting requirements. 


SAFETY CABLE COMPANY 


DIVISION OF GENERAL CABLE CORPORATION 


Offices 
BOSTON CHICAGO NEW YORK DETROIT 
SAN FRANCISCO CINCINNATI PHILADELPHIA ST. LOUIS 
WASHINGTON, D.C, ATLANTA BIRMINGHAM CHARLOTTE 
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Union Metal insiiniien. Middletown, Conn. Note the heavy 


loading of the pole at the left. 


Middletown Saved 
Thousands of Dollars 


NE after another, American cities are modernizing 

their street electrical equipment. Following the lead of 
Cleveland, Detroit and other large cities, Middletown, 
Conn., has installed Union Metal Fluted Steel Poles in the 
downtown district. 
Instead of separate poles for each type of service, one set 
of Union Metal Poles now carries the lighting and power 
circuits, railway feeders, trolley span wires, traffic signals, 
police and fire alarm wires and the street-lighting circuit. 
Tall, stately poles, spaced at wide intervals, easily bear this 
heavy loading and offer a sharp contrast to the old method 
of dozens of unsightly poles to every block. The beauty 








of this installation has eliminated the demand for under- 
ground wires and has saved the thousands of dollars which Union Metal Design and “32” 
such construction would have cost. used in Middletown, Oonn. 
a In many other cities the use of Union Metal equipment has See the Union Metal 
reduced the number of poles along the curb line from 50 Exhibit at the N.E.L.A. 
to 75 percent—has silenced the underground line agitation. Convention, Booths 178 
We will be glad to tell you more about how this is ac- and 180, Atlantic City, 
complished. June 3-7. 


Tue Union Metat ManuFactrurinc Co. 
General Offices and Factory: Canton, Ohio 


Sales Offices—New York, Chicago, Philadelphia, Cleveland, Boston, Los Angeles, San Francisco, Seattle, Dallas, Atlanta. 


Distributors: 
GENERAL ELECTRIC MERCHANDISE DISTRIBUTORS GRAYBAR ELECTRIC CO., INC. 


Offices in all principal cities 


UNION METAL 


DISTRIBUTION AND TRANSMISSION POLES 




















Pages with the Editor 








Down in Washington several of our 
eminent law-makers are putting on 
their thinking caps and devising ways 
and means for placing more of our 
public utilities under stricter Federal 
regulation. 

* * 
At the present time there are various 
plans afoot for tightening the control 
of Uncle Sam over our lines of com- 
munication — meaning specifically, of 
course, telegraph, telephone, radio and 
cable facilities. 

* * 
ALL of these projects are of consider- 
able significance to all public utility 
enterprises. 

* * 
Som_E of the projects embody such un- 
usual, not to say remarkable features, 
that the Editor has discarded the news- 
paper comment (which is sometimes a 
bit distorted) as his authority, and 
gone personally to the authors of the 
proposed laws and invited them to 
prepare authoritative statements, for 
publication in Pustic UTILITIES Fort- 
NIGHTLY, that will point out their 
reasons for believing that further regu- 
latory legislation is needed and why 
they believe that their proposed laws 
will accomplish their purpose. 

* * 

Tue first of these articles will appear 
in the June 13th issue of this magazine. 
* x 
Ir is written by Senator Hueco L. 
Brack of Alabama, and it tells why 
the author believes that no public utili- 
ty corporation should own or operate 
a broadcasting station, and what his 
proposed amendment to the bill pur- 

poses to do about it. 

* * 
Tue Senator’s article touches upon a 
number of highly controversial points. 
The Senator’s views will not pass un- 
challenged. 





INDEED, the next following issue of this 
magazine—the June 27th number—yill 
contain an article that will discuss the 
same subject from an entirely oppo- 
site point of view. It has been written 
by the Hon. H. A. BELLows, formerly 
a member of the Federal Radio Com- 
mission, and now the manager of sta- 
tion WCCO in Minneapolis. 
* * 


Tue Editor welcomes both of these 
distinguished gentlemen to our group 
of contributors. Widely as their views 
differ, they are now (as the old-time 
prize-fight promoters used to announce) 
“both members of this club.” 
F * * 

Despite the fact that the circulation 
of this magazine has increased nearly 
three-fold during the past four months, 
our print-order has not yet caught up 
with our steadily climbing sales. 

* * 
THE result is that the Editor is unable 
to furnish back numbers for 1929—all 
of which are now out of print and no 
longer obtainable. 

* * 
YET so insistent have been the de- 
mand for additional copies of certain 
articles that have appeared in these 
pages that several contributions have 
been reprinted in pamphlet form; in 
some cases these pamphlets have gone 
into two and even three editions. 

* * 
Tuus these articles have attained a 
circulation considerablly larger than 
that of .the magazine in which they 
originally appeared. 

* * 
Amonc the more recent of these con- 
tributions to be thus honored by re- 
printings are Roger Babson’s article, 
“The Eeonomic Significance of Cus- 
tomer Ownership” (which appeared in 
our April 18th number), Dr. John 


(Continued on page VIII) 
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A Modern Car is ” ie 


one which earns— = 


A Maximum Return 
On Its Investment 


N. P. Door and Step Equipment attracts 
and makes it possible to handle more 
riders. At one and the same time it re- 
duces operating expense. It, therefore, is 
essential in any new or rehabilitated car 
which is to earn a maximum return on its 





investment. 


NATIONAL PNEUMATIC COMPANY 


Executive Offices: Graybar Building 
NEW YORK 


CHICAGO PHILADELPHIA TORONTO 
PARIS LONDON 























VIII PAGES WITH THE 


Bauer’s article, “Adjusted Actual Costs” 
(which was published in our May 2nd 
issue), and “When the Customer Won’t 
Pay His Bills,” by Henry C. Spurr 
(which came out February 7th). 

* * 


In addition, Pustic Utiities Fort- 
NIGHTLY is being quoted more and 
more in the public prints; on several 
occasions our articles have been re- 
printed in their entirety—with our per- 
mission—in other periodicals. 

* * 
It is gratifying as well as flattering to 
the Editor to receive this proof of the 
growing influence of this magazine. 

* * 
Epwarp L. Bernays, whose article, 
“The Public Utilities and the Public 
Pulse,” will be found on page 580 of 
this issue, is widely known as an 
authority on public relations—a sub- 
ject that is commanding more and more 
attention from the public utility execu- 
tives of this country. 

* * 
FaILurRE to gauge public opinion cor- 
rectly; inability to anticipate the pub- 
lic’s reaction to certain policies and 
methods, and Jack of experience in 
directing its press relations have caused 
many a public utility company endless 
—and needless—grief and expense. 

* * 
WHEN the doughty old veteran, Com- 
modore Vanderbilt, uttered the phrase 
that has so long been attributed to 
him, “the public be damned,” he coined 
a casual curse that has come blunder- 
ing down the years and prejudiced the 
public against Big Business in general 
and public utilities in particular for 
nearly three generations—and which is 
still going strong! 

* * 
Bic Business has learned many a good 
lesson since those days. Chief among 
them is that the good will of the public 
is not only desirable but absolutely es- 
sential for any enduring success. 

* > 
Anp as Mr. Bernays points out, if the 
good will of the public cannot be won 
by business methods and policies that 
have been adopted, those methods and 


EDITOR (continued) 


policies must be changed. “Good wil!” 

has become—properly enough—a fea] 

and tangible factor in business-building, 
* * 


“Tuis article,” Mr. Bernays writes, 
“gives my idea of what a public rela- 
tions program for a_ public utility 
should be: . 

“1. A definite policy based on sound 
values. 

“2. A definite responsible machinery 
for carrying it out. 

“3. A study of the media which 
reach the public. 

“4, A dramatization of the ideas so 
that they may carry effective- 
ly in the media.” 

*” * 
Amonc the bright spots in the Editor’s 
day are the friendly words of com- 
mendation that come in from sources 
that carry weight. It is always gratify- 
ing to learn that the work one is doing 
is of service to others. 

* * 

Here, for example, is what one im- 
portant official thinks of this magazine: 
* * 

“THE especial value of Pusiic UTILITIES 
ForTNIGHTLY lies in the brevity of its 
fortnightly survey of most important 
happenings in the regulatory field, and in 
its full, impartial reports of the most 
important decisions of commissions and 
courts touching regulation. I do not see 
how anyone interested in public regula- 

tion can afford to be without it.” 

—Joun E. Benton, 
General Solicitor, National Association 
of Railroad and Utility Commissioners, 
Washington, D. C. 
* * 
THE coming issue of Pusitic UTILITIES 
ForTNIGHTLY —out May 29th — will 
contain one of the most important con- 
tributions that has yet appeared in 
these pages; “The Regulation of Hold- 
ing Companies.” 
* * 
Tue author, Witttam M. WuHe_rry, 
of the New York Bar, is regarded as 
one of the country’s foremost authori- 
ties on the legal aspects of this contro- 
versial subject which is now assuming 
such major importance to public utility 
companies everywhere. 
—Tue Epiror. 
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| Reminders of 
| Coming Events 


Notable Events 
and Anniversaries 
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The first through passenger train from California reached Omaha, Nebraska, over 
the tracks of the Union Pacific Railroad, 1869. 
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F 


BENJAMIN FRANKLIN, whose experiments with a kite were an important factor 
in the development of the electrical industry, died, 1790. 





18 


Uncle Sam opened the Panama Canal to regular barge traffic, 1914. FREDERICK 
A. WINSOR, a German, obtained his first English patent for making gas, 1804. 
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| 


The first demonstration of the transmission of pictures over telephone wires (from 
Cleveland to New York) was held by the engineers of the Bell System, 1924. 





JAMES SHARP of Northampton, England, gave the first authentic demonstration, 
in his own home, of the use of gas for cooking, 1830. 








A dramatic impetus was given to aerial transportation when CHARLES A, LIND- 
BERGH completed his epochal New York to Paris flight at 10:21 P. M., 1927. 





Dining cars were first introduced in the United States by the Pullman Co. on the 
Southern Pacific line between Ogden and Truckee, Utah, 1890. 





GEORGE WESTINGHOUSE first conceived his idea for an air-brake in 1867; e3) 
its successful test in 1868 led to far-reaching consequences in railroading. = 





The first commercial use was made by SAMUEL F. B. MORSE’S line between 
Baltimore, Md., and Washington, D. C.; 1844. First telephone exchange in Florida 
opened, 1880. 





SIR HUMPHREY DAVY’S demonstration that electric current can heat metal to 
incandescence proved a cornerstone in the history of the electric light industry, 1809. 





A pioneer service in commercial passenger transportation by airplane was established 
by the Western Air Express, Inc., in California, 1928, 





The path was blazed for aerial passenger service to Europe when the U. S. Navy 
plane NC-4 reached Portugal, completing the first transoceanic flight in history, 1919. 





The “Exposition Flyer,” the crack train of the New York Central, made its first 
run from New York to Chicago in less than 20 hours, 1893. 











{The annual exhibition of the National Electric Light Association will open in At- 
lantic City, May 31, 1929; the convention will open June 3, 1929, 








“The world is what it is today because there have been men 


of vast vision in the field of science, and men of vision in the 
field of commerce who could take the findings of the scientist 
and make them accessible as a commodity to all.” 


—Rev. Worrorp C. TImMons 
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From a drawing by Courtesy of the 
E. H. Suydam New York Edison Co. 


CITADELS OF SERVICE 


No. 3: The new structure of the New York Telephone Company in 
West Street; its receding tiers, designed in conformity with the modern 
building regulations, recall the mediaeval fortresses, vastly magnified. 
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The PUBLIC UTILITIES AND THE PUBLIC 


HE purpose of the Commerce 
[ Giaus of the Federal Constitu- 
tion is to “protect commercial 
intercourse from invidious restraints, 
to prevent interference through con- 
flicting or hostile state laws and to 
insure uniformity of regulation.” 
This clause however has been made 
the cloak for a great deal of utility 
abuse, especially in the motor utility 
field. For reasons best known to it- 
self, the Congress of the United States 
had failed to provide any sort of 
regulation for the interstate bus and 
furthermore the courts have refused 
to permit any regulation by the states. 
The result has been a_ wholesale 
scurrying across state lines by motor 
carriers having no other purpose ex- 
cept to dub their operations “inter- 
state commerce” beyond the jurisdic- 
tion of the State Commissions. 
There have been a good many deci- 
sions on this point, by the State Com- 
missions and the courts. It is fairly 
well-settled that a motor utility route 


which has an unnecessary extension 
on one end over the border between 
two states is engaging in a “subter- 
fuge.” But the Commission have 
heretofore for the most part content- 
ed themselves with refusing authority 
to such operators to do any business 
within the state. This didn’t quite 
take care of all situations for the 
simple reason that the companies 
could go on operating and by dis- 
charging passengers over the border 
the evasion of local regulation would 
continue. 

The Pennsylvania Commission has 
now handed down a two-fisted deci- 
sion on the matter. This Commission 
has told such an operator to stop 
operating and get out of the state 
unless the proper authority is secured. 

Here are the facts. A certain 
company ran motor coaches between 
Scranton and Philadelphia. They 
left the Lackawanna Trail at Easton, 
Pennsylvania, and crossed over to 
Phillipsburg, New Jersey, and thence 


547 





PUBLIC UTILITIES FORTNIGHTLY 


proceeded south on the eastern shore 
of the Delaware river to Riegelsville, 
New Jersey, where they crossed back 
over to Riegelsville, Pennsylvania and 
proceeded to Philadelphia. If the 
Commission told this company to stop 
local business, it could simply dis- 
charge all Easton passengers at Phil- 
lipsburg, New Jersey, which is prac- 
tically a suburb of Easton. 

But the Commission told the com- 
pany to clear out in no uncertain 
terms. Here is the opinion: 

“Respondent’s choice of a longer 
and less desirable route for a short 
distance outside the state, its manner 
of printing its tickets, the practical 
nonexistence of any business to the 
points outside the state, and its at- 
tempts to create the appearance of 
interstate and intrastate business nec- 
essarily commingled by its occasional 
changing of busses at Stroudsburg, 


all point to the conclusion, and we so 
find, that respondent’s operation be- 
yond the boundaries of Pennsylvania 
is merely a “discreditable subterfuge” 
to which no countenance ought to be 
given by the regulatory authorities of 
this state.” 

As long as there is no Federal 
regulation of the interstate bus these 
subterfuges will continue, but with a 
few more decisions from State Com- 
missions like this, the activities of 
interstate operators of this kind will 
be cut down to a minimum. This is 
said with all due respect of course to 
those motor utilities operating be- 
tween distant cities which are honest- 
ly engaged in interstate commerce and 
rendering real service to the public 
in that capacity. Such companies will 
welcome honest regulation. 


Delaware, L. & W. R. Co. v. Frank Martz 
Bus Co. Complaint Docket Nos. 7825 et al. 


The Regulation of the Wages of Public Utility Employees 


_ Bureau of Labor Statistics 
of the United States Department 
of Labor has stated, in an analysis 
of legislation affecting employees, 
that the compulsory fixing of wages 
of labor employees has not been 
looked upon with favor by the Su- 
preme Court of the United States, 
and that the nearest approach to wage 
fixing on the part of Congress was 
in the passage of the Adamson Law 
in 1916. This law made eight hours 
the standard in computing the wages 
of employees, and the constitutional- 
ity of the law was upheld upon the 
ground that it was an “hours of la- 
bor” law. 

The question of the right of the 


Federal Government or the states to 
regulate the wages of employees of 
public utility companies is an im- 
portant one. It is, of course, a very 
delicate subject because it involves 
the interests of thousands of persons 
and because any attempt of the Fed- 
eral Government or the state to exer- 
cise such a power would undoubtedly 
stir up a great tempest. It is, how- 
ever, not inconceivable that Commis- 
sions might attempt to exercise that 
power, under the authority with 
which they are vested to fix reasona- 
ble rates, for utility service. 

The Commissions have the power 
to fix the rates of public utility com- 
panies on the ground that the utili- 
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ties have devoted their property to a 
public use. They are, therefore, not 
treated on the same basis as men en- 
gaged in other lines of business. 

The owners of a public utility com- 
pany cannot say: “This business is 
ours; we shall do with it what we 
please.” The state can reply: “You 
have devoted this business to the pub- 
lic. We can fix your charges if we 
please as long as we do not make them 
low enough to take away your prop- 
erty.” 

Now, in the fixing of reasonable 
rates, the reasonableness of operating 
expenses has many times been consid- 
ered by the Commissions. How far 
they may go in this is not clearly de- 
fined. Certain matters of operating 
policies are within the reasonable dis- 
cretion of the managers of the com- 
panies. However, it has frequently 
been held by the Commissions that 
they may pass upon the reasonable- 
ness of the salaries paid to public 
utility officers. The Commissioners 
have said to the companies: “You 
may pay as large salaries as you 
please to your officials but we shall 
allow you to charge as an operating 
expense to be borne by the ratepay- 
ers, only so much of the amount you 
pay out in salaries as we deem to be 
reasonable. Anything above that you 


must take out of the pockets of the 
stockholders.” This is for the prac- 
tical purposes of rate making, the fix- 
ing of the maximum salaries to be 
paid to the officials. 

If the Commissions have the power 
to do this, have they not also the 
power to fix the maximum wage to 
be paid other employees? There is 
no difference in principle, so far as 
regulation is concerned, between the 
salary paid the president of the com- 
pany and the salary paid to his sten- 
ographer or to a man who reads 
meters, erects poles, or strings wires. 
If the Commission has the power to 
say to the company: “You shall 
charge only so much as the salary of 
your president, to operating ex- 
penses,” it must likewise have the 
power to say, “‘you shall charge a sal- 
ary of only so much to your stenog- 
rapher as an operating expense, or to 
your meter men, your construction 
men or your line men.” The labor 
employed by a public utility company 
may be said to be as much devoted to 
a public use as is capital, which is 
only the fruit of labor. 

However, it will probably be a long 
time before any State Commission 
will venture to test the soundness of 
such a theory, but stranger things 
have happened. 


e 


The Development of Water Power 1S a Business Issue 


E ipearnnyy A. Edison says that 
water power is a political issue, 
not a business one; that the monop- 
olizing of water power is also just a 
political issue; that rates are fixed at 
any point by the cost of generating 
power from steam. 


Probably what Mr. Edison means 
is that the maximum rates of hydro- 
electric power under competitive con- 
ditions are fixed by the cost of elec- 
tricity produced by steam. The pur- 
pose of the use of water power or 
steam by electric utilities is to produce 
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electricity. When the current reaches 
the consumer the energy is the same 
whether produced by steam or elec- 
tricity. A monopolistic control of 
hydroelectric power would not permit 
the sale of the current at a price be- 
yond which it could be produced eco- 
nomically by steam. Economic laws 
would step in to prevent it. 
Hydroelectric companies have as- 
serted before Commissions the right 
to measure their charges by the cost 
of steam-produced electricity ; but this 
right has not been sustained. Under 
regulation, therefore, the reasonable- 
ness of rates for hydroelectric service 
may be less than those for steam serv- 
ice, provided the hydro service costs 
less to produce than the steam service. 
Our public waters have always 
been a matter of concern to our citi- 
zens. In New York some of the 
waters which belong to the people 
have been captured and run into a 
channel called the Erie Canal upon 
whose bosom freight traffic is sup- 
posed to move. Some traffic does, in 
fact, find its way along this channel, 
but it costs the people more than 
freight which goes by rail. Still the 
waters falling from the sky, which 
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were intended for the use of the peo- 
ple, are thus preserved for their use. 

While we are talking a lot about 
our water powers and wrangling over 
who shall develop them, their preser- 
vation for the use of the people for 
electric current may cease to become 
a business issue; but Mr. Edison is 
wrong in saying it is already not a 
business issue. 

Before the World War, when the 
price of coal was cheap, electric utili- 
ties did not bother much about devel- 
oping economies in coal consumption. 
After the war when the price of coal 
shot up, they had to do something 
about it. Necessity, being the mother 
of invention, they learned to make 
better use of their coal. They got 
more out of it. The result is the 
claim is being made that before long 
electricity may be produced cheaper 
by steam than by water power. It is 
not at all unreasonable to believe this. 

While many persons hesitate and 
argue and argue and hesitate, men of 
constructive genius may work out a 
solution of the problem which will 
make further hesitation and argument 
unnecessary. Solutions occur in lab- 
oratories just as well as on rostroms. 


e 


The Punishment of Public Utility Corporations for Personal 
Violations of Law 


Pl pges writer once remarked that 
a corporation could do about 
anything a natural person could 
do except vote, marry, make a will, 
or get thrown into jail. While the 
persona ficta which is the juristic 
conception of the corporation in the 
United States prevents anything so 
tangible as a corporate prisoner, the 
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fact remains that even in this coun- 
try, corporations have been convicted 
for purely personal crimes as grand 
larceny and mailing of obscene mat- 
ter. (See 36 Yale Law Journal, 827.) 
Of course, punishment in such cases 
must necessarily take the form of a 
fine. 

Utilities incorporated and other- 
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wise have frequently been fined for 
violating state laws regulating them. 
A very interesting case of this sort 
comes from Louisiana where a cer- 
tain motor freight company had been 
engaged in public service without au- 
thority of the Commission. Previous 
to the day of reckoning before the 
Louisiana Commission, however, 
those controlling the company at the 
time of the violation apparently sold 
out to new interests. The new man- 
agement, evidently set about putting 
its corporate house in order. The 
violations complained of ceased and 
a formal application was made for 
appropriate authority. Nevertheless 
the Louisiana Commission fined the 
company $100 and stated in its opin- 
ion: 

“In this connection it is but fair to 
state here that while the corporate 
name has not been changed, its con- 
trol and ownership has passed to 
other hands, and the present man- 
agement has sought early hearing on 
and disposition of this application 
for a certificate. 

“Under these findings we have no 
alternative but to impose a penalty 
on respondent for violating the rules 
and regulations of the Commission 
by engaging in the transportation of 
freights and wares, for compensa- 
tion, over the highways of Louisiana 
without first having applied to and 
secured from this Commission an 
appropriate certificate of convenience 
and necessity, but we feel, under the 
circumstances, and in view of the 
pending application for such certifi- 
cate, that imposition of the minimum 
penalty is justified.” 


7 


The new operators may have been 
and probably were as innocent as new 
born babies, but it is interesting to 
note that the Louisiana Commission 
refused to disregard the corporate 
entity and declined to look behind the 
corporate veil to absolve the innocent 
owners. 

This is evidence that the view of 
the Louisiana Commission (which is 
probably also the prevailing view of 
the situation) looks to the company 
and not to the operators for expiation 
of an offense committed in the name 
of the corporation. The only weight 
a change of corporate control can 
have is to mitigate the guilt and light- 
en the penalty. 

The reason for this is obvious. If 
changing control of a company can 
avoid the consequences of a law vio- 
lation, ingenious operators can trans- 
fer stock after each offense and es- 
cape punishment indefinitely. Nor 
should undue tears be shed over the 
fate of the innocent purchasers; they 
are not entirely innocent. They are 
duty bound either to look up the past 
record of the company they are buy- 
ing or stand the consequences. With 
knowledge, actual or constructive, of 
the taint, they should not complain if 
they are held responsible. It is just 
like buying a vicious dog or a house 
with a mortgage on it, and the moral 
of this decision to utility operators 
should be: “Caveat emptor.” 


Louisiana Public Service Co. v. Johnson 
Motor Freight Lines, Order No. 585, No. 
1131. 


Lease Shifting Operating Responsibilities of Unprofitable 


Service Denie 


\ \ 7 HAT should a utility do when it 
finds that it cannot make money 


in a certain territory—sell out or 


clear out? 
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The California Transit Company 
holds the bus rights between Los 
Banos and Merced in the Yosemite 
Valley section. The Company found 
the route unprofitable and recently 
applied for permission to lease the 
operative rights to a certain individ- 
ual. The Commission looked into the 
record of the proposed purchaser and 
found not only doubtful financial re- 
sources but also inexperience in the 
motor utility business. The Commis- 
sion felt that since the California 
Transit Company had failed to make 
good under such circumstances—the 
ambitious gentleman was almost pre- 
destined to the same fate and it was 


held that the company should not be 
authorized to enter into the proposed 
lease, temporarily shifting the burden 
of responsibility to such an individual. 
The Commission in refusing the au- 
thority sought, stated: 


“This Commission has heretofore, 
in other similar proceedings, looked 
with disfavor upon the policy of au- 
thorizing leases of operative rights 
and has suggested instead abandon- 
ment of service between particular 
points of operation where the owner 
of the operative rights feels that the 
operation is burdensome or unprofit- 
able.” 


Re California Transit Co. Decision No. 


20694, Application No. 14897 


7 
State’s Right Not Waived by Failure of Competing Utilities to 


Complain of Violation 


| 8 awed operators sometimes lose 
sight of the fact that laws re- 
garding their regulations were cre- 
ated primarily in the interest of pub- 
lic service, and not for their individ- 
ual protection. For instance an Ohio 
statute requires that certain procedure 
be followed upon an application for 
increased equipment. Some time ago 
a motor utility in that state actually 
altered the quality and quantity of its 
equipment without fulfilling these re- 
quirements. More recently a com- 
petitor complained of this deficiency 
before the Ohio Commission and the 
defending company was ordered to 
desist from its new operation. 

On appeal from this order the first 
company contended that since the 
competitor had waited with full 


e 


knowledge of the facts for more than 
two years before complaining it had 
waived its right to insist upon statu- 
tory requirements. In sustaining the 
Commission order, Judge Allen of the 
Ohio supreme court, pointed out that 
the Motor Transportation Statute 
was designed not for the benefit of 
the motor bus operators but to serve 
public convenience and _ necessity. 
Therefore a competing carrier who 
delayed a considerable period before 
complaining of non-compliance by its 
competitor with the requirements of 
law as to an increase in equipment 
would have no power thereby to 
waive such requirement for the state, 
which can raise the point any time. 


Central Ohio Transit Co. v. Public Utili- 
ties Comm. No. 21317. 
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Outstanding Damage Claims against Utility Are Not a Bar to the 
Transfer of Property 


HEN the Pioneer Stages Sys- 

tem, Incorporated, asked the 
Missouri Commission for authority 
to transfer its intrastate certificates to 
the YellowaY, Incorporated, covering 
bus routes between Kansas City, St. 
Louis, and St. Joseph, the transfer 
was opposed by an attorney repre- 
senting certain persons having unset- 
tled claims against the YellowaY 
Company. He stated that his client 
had had difficulty in collecting these 
claims and he contended that the 
transfer of the certificate should not 
be approved until the claim had been 
settled. The Commission refused to 
agree with his contention in view of 
the fact that it did not have authority 
to adjudicate questions of damages 
against motor carriers, and could 
therefore take no action that would 
in any way affect any claim for dam- 
ages that might be in existence against 
the company wishing to sell its rights. 
It was pointed out that before a cer- 


tificate was issued to either company, 
the Commission had required such 
companies to file insurance policies as 
directed by law, and the Commission 
stated : 


“The transfer of the certificate or 
the selling of the physical property 
by these companies do not deprive 
those claiming damages from injuries 
received while passengers or due to 
negligence of the companies, from 
collecting their judgments either 
from the bus companies or the insur- 
ance companies. The laws of this 
state provide a method for serving 
process upon corporations and in- 
dividuals engaged in rendering serv- 
ice as motor carriers, and the Com- 
mission requires each motor carrier 
to file a statement showing its princi- 
pal office or place of business. The 
only matter that can be inquired into 
by the Commission in this proceed- 
ing is as to the fitness and qualifica- 
tions of the purchaser.” 


Re Pioneer Stages System, Inc. Case No. 
6158, Certificate No. 16. 


The Function of the Federal Courts in the Deterriination of 
Railway Rates 


i yppecnneg—s on the recent Su- 
preme Court decision in the 
New York city 7-cent fare case, in 
which the Court held that the railway 
company had not exhausted its state 
remedy, a prominent newspaper takes 
the position that the regulation of the 
rates of local utilities is a matter 
which should be left to the states 
without interference by the Federal 
Courts. 

This seems to be quite a popular 
view ; but it is unsound, because based 


on a misapprehension of the purpose 
of the Federal Courts. The Federal 
Courts are not rate-making bodies. 
They do not pass even upon the rea- 
sonableness of rates except in so far 
as the question of confiscation is in- 
volved. All that a Federal Court can 
do is to say whether or not a rate 
established by a state authority is high 
enough to avoid the taking of the 
company’s property. 

There are some who say that the 
Federal Constitution does not really 
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forbid the states from taking prop- 
erty without due compensation; and 
that the Supreme Court’s interpreta- 
tion of the Constitution to the con- 
trary is a piece of judicial legisla- 
tion. But, whether the Supreme 
Court was right or wrong about that, 
the law of the land for many years 
has been that property cannot be con- 
fiscated by the states; and it is not 
likely that the Supreme Court will 
ever reserve itself on that point. 

Whether we think the state ought 
to have the power to take away prop- 
erty without compensation will de- 
pend somewhat upon whose property 
is sought to be taken. If someone is 
trying to take away our own prop- 
erty, we shall probably feel that the 
Supreme Court’s interpretation of the 
Federal Constitution is very comfort- 
ing. If we want to take away some- 
body else’s property we may think the 
Supreme Court has overreached it- 
self. 

Under our present law, however, 
there is no possible way of keeping 


& 


cases out of the Federal courts if a 
question of confiscation is really in- 
volved. A rate case may start before 
a State Commission and proceed up- 
ward to the highest court of the state; 
but it cannot be made to end there if 
a party believes that the decision re- 
sults in the confiscation of his prop- 
erty. He has a right to go to the 
Supreme Court; and if the Supreme 
Court reverses the decision of the 
state court this is not an interference 
with a state right because the states 
do not have the right to confiscate 
property. 

If we do not like that rule all we 
can do is to amend our Federal Con- 
stitution so as to permit the states to 
take our property, without due com- 
pensation. Perhaps it ought to be 
left to the people of the different 
states to say whether they want the 
law against confiscation abolished. 
If so the Constitution of the United 
States can be changed so as to allow 
each state to take such action as it 
pleases on that subject. 


A Utility Owner Gets No Better Service Than Any Other Customer 


M®* A. R. Jacks owns and operates 
a small water company in 
Meadow Valley, California, used 
principally for irrigation purposes. 
Occasionally during the dry season 
there is shortage of the supply. Re- 
cently Mr. Jacks refused to supply 
water to certain customers unless 
they signed a written agreement to 
the effect that waters to be delivered 
were conceded to be surplus waters, 
and in the case of a shortage of 
supply, the rights of the consumer 


e 
554 


would be secondary in priority to the 
rights of said Jacks, himself. Most 
of the users refused to sign the agree- 
ment, and the California Commission 
in sustaining them, held that in the 
event of a water shortage, the owner 
of a utility, as a consumer, is entitled 
to no greater percentage of the waters 
available than any of the other water 
users. This principle is probably 
just as sound applied to other utilities. 


Re Nail, Decision No. 20576, Application 
No. 14988, Case No. 2610. 
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Propaganda For and Against the Utility Companies 


A= copy of a newspaper 
came to our desk the other day. 
It contained an editorial entitled: 
“Let Federal Government Aid. Its 
Full Power Needed to Drag Power 
Trust’s Conspiracy into Light.” The 
editor said, among other things: 


“But it will take nothing less than 
the power of the Federal Government 
in all three branches to drag into the 
light the clandestine conspiracy of 
this conscienceless monopoly to grab 
control of newspapers in other parts 
of the country and operate them as 
dummies of the Power Trust. 

There is no mistaking the temper of 
the plain people in this vital matter.” 


At the head of this editorial the 

following statement is printed: 
“This Newspaper Is One of Twen- 
ty-eight Hearst Newspapers Read by 

More Than 20,000,000 People.” 

No one possessed of a sensitive 
conscience himself would rejoice over 
the ownership of a single newspaper 
or group of newspapers by men with- 
out consciences; but is there any such 
animal? According to Webster, con- 
science is: 


“The faculty, power, or inward principle 
which decides as to the character of one’s 
own actions, purposes, and affections, warn- 
ing against and condemning that which is 
wrong and approving and prompting to 
that which is right; the moral faculty pass- 
ing judgment on one’s self; the moral 
sense. 


stroy freedom of the press. 


Conscience, then, is the moral fac- 
ulty which passes judgment on one’s 
own actions and not on the actions of 
someone else. When we say our 
neighbor has no conscience, all we 
mean is that our conscience does not 
approve the things his conscience does. 
It is our way of boasting that we are 
a little better than he is. All it 
amounts to is a difference of opinion. 

A conscience test imposed upon a 
newspaper owner would at once de- 
It would 
get a lot of newspapers, owned by 
a variety of interests, into serious 
trouble. It is always dangerous to 
have the yard-stick of somebody else’s 
conscience applied to our own actions. 

The interests of the plain people 
must always be kept in mind of 
course in the publication of a news- 
paper, as well as in the promotion of 
any other enterprise; as the plain 
people, if those words mean anything, 
include most of the people of the 
country. Weshould say that as long as 
there are twenty-eight Hearst news- 
papers, read by 20,000,000 daily (and 
the number appears to be growing) the 
plain people would not appear to be 
in any immediate danger of corrup- 
tion by publications under different 
management. Surely they will never 
be left entirely without a champion. 


e 


Responsibility of Utilities for Acts of Agents Against Regulation 


iy is evident from an examination 
of early English authority that up 
to the closing years of the 17th 
century no definite theory as to the 
vicarious liability of a master for the 
acts of his servants or, as it is called 
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in law, respondeat superior had been 
formulated. It is true that the ancient 
Bracton in his treatise on the laws of 
England tells of some instances occur- 
ring as far back as the 13th century 
where a master had to “respond” for 








the wrongful acts of his servants. 
But such cases related mostly to the 
commission of some kind of wilful 
trespass by the servant or agent. 

Labatt in his exhaustive work on 
“Master and Servant’ says that the 
notion of a constructive responsibil- 
ity predicated upon the existence of 
master and servant relationship was 
unknown before that period, and 
gives very impressive authority for his 
statement. This jurist says that the 
principle of respondeat superior first 
made its appearance in English law 
soon after the Revolution of 1688. 
Then, all judges in England appeared 
to follow the lead of Chief Justice 
Holt, who held, at that time, that the 
master was responsible for the negli- 
gence of his servant or agent as long 
as the latter acted within the scope 
of his authority. 

Today, the doctrine of respondeat 
superior is firmly entrenched in our 
jurisprudence. Nobody ever thinks of 
suing the truck driver who knocked 
him down, or the motorman who 
pushed his automobile down the track. 
Persons suffering from civil wrongs 
today universally look for redress to 
the employer or master of the servant 
who wronged them. 

An interesting question on this sub- 
ject, however, is whether a utility is 
responsible in matters of regulation 
for the acts of its servants or agents. 
Of course, it is clear that a utility 
company is just as responsible as any 
other kind of a company for the 
wrongs or negligence of its servants 
in damage suits. But it is not at all 
clear whether a public service com- 
pany will be penalized by the Com- 
mission for acts of its agents com- 
mitted without its knowledge or con- 
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sent, and violating regulations of the 
Commission. 

The authorities are not in accord 
on this proposition. The New York 
Commission, for instance, has held 
that an electric company is responsible 
for the false representation of its 
duly accredited employee as to its 
rate schedule notwithstanding the fact 
that the schedule itself was open to 
inspection. This is contrary to the 
view of the Indiana Commission 
which holds that a telephone rate can- 
not be affected by the erroneous view 
expressed by utility representatives. 
It would seem to be the prevailing 
view, however, that where a servant 
or official of a public utility violates 
regulations without the consent of the 
utility, the latter should not be held 
responsible. For instance, a Federal 
Court has ruled that a New York 
statute making any officer, or agent 
of a utility who’ procures, aids, or 
abets it in its failure to obey orders 
of the Commission, guilty of a misde- 
meanor, contemplated a personal and 
individual act of such official, officer, 
or agent as distinguished from the 
mere failure of the company, itself, to 
obey the order. Likewise it has been 
held by the Washington Commission 
that a public utility should not be pun- 
ished by a general reparation order be- 
cause of deficiency in its service due 
to a strike where no negligence on 
the part of the company is shown. 

Again, the drivers of a certain bus 
company in Indiana used to discrim- 
inate against colored people, refusing 
to pick them up when possible and 
generaily failing to extend to them 
the same courtesy given to white pas- 
sengers. The Indiana Commission 
ruled that these particular acts of law 
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were violations on the part of the 
motor bus drivers without the consent 
or connivance of the company and 
could not preclude the company from 
being a common carrier entitled to a 
certificate of convenience and neces- 
sity upon a proper showing. 

Of course the company cannot 
escape liability for law violations of 
employees where it has consented to 
them, derived benefit from them or 
generally winked at them. There has 
been more than one case where an 
interstate bus company, brought up 
on charges of doing local business 
without a certificate, has sought to 
blame the drivers. The Missouri 
Commission has ruled that a company 
sharing in the profits of such unlawful 
transactions and at least in a position 
to know about them by proper inspec- 
tion, could not be heard to repudiate 
the acts of its agents. 

But this responsibility seems to de- 
pend on knowledge either actual or 
constructive of the utility concerning 
the acts involved. In some cases a 
utility cannot be held responsible 
where it has notice. Such is the case 
when the agent is a free agent which 
is to say that it acts beyond the 
control of the utility and upon its 
own responsibility. The Florida su- 
preme court has held that a terminal 
company for instance, is not a mere 
agent or employee or contractual in- 
strumentality of several railroads but 
is itself a distinct corporate entity, 
authorized to act in its own right and 
to render service under its own man- 
agement. 

But here again, the intermediate 
agent must indeed be a bona fide free 
agent and not an arrangement to 
evade regulation. It must appear to 


have either a separate corporate exist- 
ence or at least some semblance of 
personal responsibility apart from the 
parent utility. Very recently a tele- 
phone company in Wisconsin found 
guilty of unlawful service extensions 
tried to blame the management of one 
of its divisions. The Commission in 
disallowing this plea stated: 

“It was also contended that the 
company is divided into independent 
divisions over which the central com- 
pany has no authority and that these 
divisions are responsible for any ex- 
tensions or changes in their lines 
rather than the central company. 
While such an arrangement may have 
been made for the convenience of the 
various branches of the company, the 
articles of incorporation do not indi- 
cate any such organization, and it 
appears from the testimony that the 
members of all divisions have been 
considered eligible to vote at the 
annual and special meetings of the 
stockholders of the company.” 

It will be seen then from a con- 
sideration of the above instances that 
a utility will not usually be held re- 
sponsible for acts of its servants, 
agents, or employees violating the 
regulatory law, where the company 
can prove that it did not encourage, 
consent, or acquiesce in such acts and 
where the company could not have 
known by reasonably diligent inspec- 
tion that the violations were going on. 
Furthermore a utility will not be held 
for regulatory violations in any in- 
stance committed by an independent 
free agent subject itself to Commis- 
sion discipline and, therefore, answer- 
able for its own deeds. 


Re Dekorra Farmers Mutual Teleph. Co. 
U-3779. 
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REGULATION MOVES ON 


@Is “interstate commerce” the loop-hole through 
which many modern utilities are escaping from state 
regulation? Ifso what remedies are available? When 
is a utility engaged in interstate commerce? To what 
extent and by whom may it then be regulated? These 
and other questions on this technical phase of regula- 
tion are here discussed in a nontechnical fashion. 


@ Mr. Welch’s conclusions are not based on personal 
speculations; he speaks only from the standpoint of 
reported authority. 


By FRANCIS X. WELCH 


ITH the strong trend toward 

W the centralization of power 

in our Federal Government 
that has been going on almost con- 
tinuously since the days of Alexander 
Hamilton —‘“‘we the people of the 
United States” are apt to forget the 
fact that our constitutional theory of 
government assumes merely a union 
of the sovereign states and not an 
absolute merger of them. 

It is so easy to forget today, when 
state lines are regarded as lightly as 
county boundaries, that these same 
states, which, according to some, are 
destined to be used merely as admin- 
istrative units in the dispensation of 
governmental policies having an ulti- 
mate source at Washington, were 
once distinctly separate colonies 
united only for the purpose of self 
defense. For little short of the pri- 
mary instinct of self preservation 
could have the effect of persuading 
the Puritan of New England to sit in 
the same war councils with the cav- 
alier of Virginia, or make the Quak- 
ers fight shoulder to shoulder with the 
sons of Cecil Calvert. 


This very revolt, it must be remem- 
bered, was a life and death struggle 
to throw off the ever tightening cen- 
tralization policy of mother England 
as Edmund Burke so ably pointed out 
in Parliament at the time, but whether 
it be viewed with alarm, enthusiasm, 
or complacency, it is fairly safe to say 
that centralization of government in 
America is inevitable and will con- 
tinue. It is only the normal legal 
evolution keeping pace with the con- 
stantly increasing commercial activity 
between the states. Nowhere is the 
fact more clearly demonstrated than 
in the field of public utility regula- 
tion. 


ONTACTS between the colonists 

during the revolution did more 
than unite them politically. It bound 
them together socially and economi- 
cally. When the great trouble ceased, 
the respective state identities of these 
former comrades at arms were 
merged into the broader distinctions 
of regions or sections such as New 
Englanders, Yankees, Southerners, or 
Westerners. New roads were built or 
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improved over the old war trails and, 
the physical isolation of the state thus 
broken down, commerce began to spill 
pell mell over state lines. Federal 
regulation of this business was im- 
perative and small wonder it is that 
the new Constitution provided that 
“the Congress shall have power—to 
regulate commerce with foreign na- 
tions and among the several states 
and with the Indian tribes.” 

This was in 1789. What would 


Thomas Jefferson say if he could wit- 
ness the vast significance of that 
clause in modern life? 

That clause has by far, been the 
basis of more legislation and litigation 
that the rest of the Constitution put 
together, excluding of course, the 


subsequent amendments; and it is safe 
to say that public utilities playing as 
they have a major part in the enor- 
mous expansion of business between 
the states have been a very big factor 
in keeping the “commerce clause” in 
the judicial spotlight. 

First of all there were the river 
vessels plying up and down the Mis- 
sississippi and other inland water 
arteries. Then came the railroads ty- 
ing every state and territory together 
in a steel network. Then came the 
wire network of telegraph and tele- 
phones. Today there is not a single 
type of utility, with a possible excep- 
tion of those whose functions are 
necessarily local or stationary such as 
water companies or warehouses, that 
does not cross state line for at least 
an appreciable part of its total busi- 
ness, and in this connection gas and 


electric companies are of especial in- 
terest. 


AS and electric companies have 
been problems in interstate com- 
merce only within the last two or 
three decades. Fifteen years ago the 
average electric plant could not 
“throw” current ten miles without 
line losses making the thing imprac- 
ticable. Passing current across state 
borders was not thought of; the city 
plants had trouble enough getting it 
out to the suburbs. Likewise twenty- 
five years ago the long pipe lines from 
the natural gas fields of Oklahoma 
and into the cities of Kansas and 
Missouri existed only in the minds of 
a few dreaming engineers. 

Today engineers are planning a 
250-mile transmission line from the 
proposed Boulder Dam to the city of 
Los Angeles. More than 10 per cent 
of the entire volume of electricity 
generated in the United States crosses 
state lines, and the promise of future 
improvement in power transmission 
together with the demand for hydro- 
electric development of isolated sites 
seems sure to increase this figure. 
Likewise it has been estimated by 
reputable authorities that while some- 
what less than 1 per cent of manufac- 
tured gas crosses state lines, possibly 
16 per cent of all the natural gas dis- 
tributed by public utilities is inter- 
state in character. These figures tend 
to explode the idea if it still persists 
that gas and electric companies are 
wholly local in character, or that the 
so-called “common carriers” are the 
only utilities engaged in interstate 
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commerce to any extent. The regula- 
tion of this nomadic gas and elec- 
tricity is in many ways far more com- 
plicated than the control over pure 
common carriers. 


UESTIONS of regulation in inter- 
Q state commerce may be divided 
into three classes: 

First: Is the subject matter “com- 
merce’ within the meaning of the 
Constitution? 

Second: Is it “interstate” within 
the meaning of the same document? 

Third: If it is both interstate and 
commerce, does the proposed regula- 
tion (assuming it should be by the 
state) constitute a burden on or inter- 
ference with interstate commerce so 
as to infringe upon the exclusive 
power of Congress to legislate on 
such matters? 

The first query is quickly answered 
in the affirmative for all public 
utility service and need not be con- 
sidered any further here. 


ee or not a_ particular 
service is interstate in character 
has sometimes given a little trouble. 
It depends a great deal on the type of 
utility. It seems to be most compli- 
cated in the case of gas companies. 
Let us start with common carriers, 
which are the utilities that raise this 
question most frequently. Of course, 
by statute, a common carrier includes 
busses, railroads, electric railways, 
telephones, telegraph, commercial air- 
craft, pipe lines, and vessels. For this 
discussion, however, only busses and 
rail carriers are considered. 

A carrier engaged in the business 
of transporting passengers or mer- 
chandise from one state to another is 
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engaged in interstate commerce, no 
matter how much of the route lies 
within one state. A bus route in El 
Paso, Texas, to Shreveport, Louisiana, 
might be more than 99 per cent in 
Texas, but yet be interstate carriage 
which the state cannot regulate. 
Texas, it is true, may regulate the 
local business on the route. It can 
control, restrain, or even forbid car- 
riage from El Paso or other Texas 
terminals for discharge at any other 
Texas point, but over that part of the 
cargo which is Shreveport bound, 
Congress alone has control.* Even 
though both terminals are within the 
same state such as a route between 
Kingston, New York, and New York 
city, the fact that the route crosses a 
small corner of New Jersey and ex- 
changes cargo at New Jersey points 
makes the business interstate com- 
merce and New York state may not 
interfere. 


O’ course, the business and route 
must be really interstate in good 
faith. There are a number of in- 
stances where the courts and Commis- 
sions refuse to recognize the addition 
of unnecessary extensions to routes 
taking them a short way over state 
lines just in order to evade state regu- 
lation as placing the business in the 
category of interstate commerce. 
Such evasions have no such effect. 
A typical instance occurred in Ohio 
where passengers at Cincinnati wish- 
ing to go to Toledo were sold by 
an interstate bus company tickets 
marked “Monroe, Michigan,” which 


* Boston & M. R. Co. v. Hart, 254 Mass. 
253, 150 N. E. 212. 

+ Pine Hill-Kingston Bus Corp. v. Davis, 
232 N. Y. Supp. 536. 
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Questions that Determine Whether a Utility Is 
Regulated as “Interstate Commerce:” 


First: Js the subject matter “commerce” within the mean- 


ing of the Constitution? 


SECOND: 
document? 


THIRD: 


Is it “interstate” within the meaning of the same 


If it is both interstate and commerce, does the 


proposed regulation (assuming it should be by the state) 
constitute @ burden on or interference with interstate com- 
merce, so as to infringe upon the exclusive power of Congress 


to legislate on such matters? 





is just across the Ohio Michigan line. 
Those in Toledo wishing to go the 
other way to Cincinnati were likewise 
sold tickets marked “Covington, Ken- 
tucky,” also just across the Ohio line. 
These passengers were assured that 
the price paid for the out-of-state des- 
tinations were just the same as if they 
had bought tickets properly marked 
Toledo or Cincinnati, respectively, 
and inasmuch as the busses did actu- 
ally stop en route, passengers got off 
where they pleased. It will be easily 
seen that this is merely local com- 
merce attempting to disguise itself.* 

Railroads and street railways are 
subject to about the same rules as 
automobiles concerning what is, and 
what is not, interstate commerce. Of 
course since their capital investment 
is so much greater and their routes 
not so flexible, they have taken more 
care to be within the law both state 
and Federal, and so have not usually 
been open to questions with regard 
to subterfuge routes. Then, too, there 
is not much advantage for rail carriers 
claiming to be interstate operators 


* Re Detroit Cincinnati Coach Line, P.U.R. 
1928C, 571. 


since the Federal Interstate Commerce 
Commission regulates them just as 
strictly, if not more so than state 
Commissions, but it has happened.; 
Congress, however, has not as yet 
seen fit to regulate the interstate bus 
utility and so a motor line that can 
show itself engaged in interstate com- 
merce is practically free from regula- 
tion as far as that commerce is con- 
cerned. 


| gpggpreeace commerce in gas (both 

natural and manufactured) and 
electrical energy may be classified in 
either one or the other of the two 
following groups, depending upon the 
circumstances surrounding the sale 
and delivery. 

No. 1 is the case of a gas or electric 
company selling wholesale to another 
company or agency in another state 
for distribution and sale there, a 
supply which is delivered either at the 
state line or within the receiving state: 

No. 2 is the case of a gas or electric 
company which sells directly to its 
own local consumers a supply which 


+ St. Louis S. F. R. Co. v. Alabama Pub. 
Service Commission, P.U.R.1928E, 613. 
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it has purchased or manufactured it- 
self outside of the state and imported 
for purposes of such local sale and 
delivery. 

The United States Supreme Court 
has gone to some pains to distinguish 
between these two classes of cases in 
the Kansas Gas Case,* which dis- 
closed a set of circumstances belong- 
ing to the first class and then in the 
Pennsylvania Gas Company Casey 
which was an example of the second 
class, and finally in the Attleboro 
Electric Case t in which both classes 
of cases were fully discussed and 
analyzed. 

In the case last mentioned, the 
Narragansett Electric Lighting Com- 
pany, generating current within the 
state of Rhode Island and selling it 
to customers in that state, also, had 
customers in the state of Massachu- 
setts to which it delivered current at 
the state line under a contract rate. 
The company found after some time 
that it was losing money on its Massa- 
chusetts customers and asked the 
Rhode Island Commission to approve 
a new rate schedule amending the 
contract rate. The Supreme Court 
held that the Rhode Island Commis- 
sion had no business interfering with 
the matter notwithstanding the fact 
that the Federal Government had not 
seen fit to legislate on the subject. 

In the Pennsylvania gas case, on 
the other hand, a company was trans- 
mitting by pipe line a source of supply 
in Pennsylvania to a point in New 
York city for distribution and retail 
sale to local consumers. The Su- 
preme Court held that in this in- 





*265 U. S. 298, P.U.R.1924E, 78. 
7 252 U. S. 23, P.U.R.1920E, 18. 
73 U. S. 83, P.U.R.1927B, 348. 


++ 


stance, the New York Commission 
might regulate the rate charged to 
these consumers. The Court said that 
while a state might not directly regu- 
late or burden interstate commerce it 
might in some instances, until the 
subject matter was regulated by Con- 
gress, pass laws indirectly affecting 
such commerce when needed to pro- 
tect or regulate matters of purely 
local interest. 


ly will be seen that while both of the 

these classes of service are matters 
of interstate commerce, the first is 
within the exclusive jurisdiction of 
Congress while the second is subject 
to state regulation as long as the Con- 
gress does not take any action. It is 
very important, therefore, in dealing 
with gas and electric cases to find out 
whether the interstate commerce con- 
sists in wholesaling of such energy to 
another company or agency for sub- 
sequent sale and delivery to consum- 
ers or simply the furnishing of service 
“essentially local in its nature’ direct- 
ly to consumers although using an im- 
ported supply. 


| 8 gerereena the reason for this 
distinction in the Kansas Gas 
Case the Supreme Court says: 


“The paramount interest is not 
local but national,—admitting of and 
requiring uniformity of regulation. 
Such uniformity, even though it be 
the uniformity of governmental non- 
action, may be highly necessary to 
preserve equality of opportunity and 
treatment among the various com- 
munities and states concerned.” 


Thus we have seen two types of 
interstate commerce with relation to 
gas and electric service. How about 
such commerce which is not inter- 
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The Two Classifications of Gas and 
Electric Utilities 


Interstate commerce in gas and electrical energy may be 
classified in either one or the other of the two following groups: 


NUMBER ONE: 


The gas or electric company that sells 


wholesale to another company or agency in another state for 
distribution and sale there, a supply which is delivered either 
at the state line or within the receiving state. 


NUMBER TWO: 


The gas or electric company which sells 


directly to its own local consumers a supply which it has 
purchased or manufactured itself outside of the state and im- 
ported for purposes of local sale and delivery. 





state if there is such a thing at all? 

The answer is comparatively simple. 
If gas or electricity in a commercial 
way crosses state lines at all it be- 
comes interstate commerce. There 
have been no examples of any at- 
tempted subterfuges for the simple 
reason that even if a gas or electric 
company were foolish enough to run 
a main or transmission line over the 
state border and then run it back in 
again, the maneuver would avail them 
nothing. The local Commissions can 
regulate all local service and only such 
customers as would be actually served 
from the “over-the-border extension” 
would be exempt from such regula- 
tion. 


Be Gece telephone and telegraph com- 
pany’s service in interstate com- 
merce is sometimes a little compli- 
cated, but the problem is chiefly a 
matter of bookkeeping and apportion- 
ment. The principle is fairly clear. 
While such national companies as the 
American Telephone & Telegraph 
Company are principally engaged in in- 


terstate commerce, nevertheless every 
company which has access to interstate 
connections (and it would be a fairly 
worthless company which did not have 
such connections) is an interstate util- 
ity to the extent that it handles inter- 
state calls, whether incoming or outgo- 
ing. Local business is, of course, local 
business and subject to state regula- 
tion. These companies, therefore, 
must keep the records of interstate 
business apart from local business so 
that the State Commissions may be 
in a position to regulate the purely 
local features of their service. It will 
be seen from this that such long dis- 
tance calls or messages as might be 
within the state are subject to the 
regulation of the State Commissions, 
such as the rates and service of tele- 
phone calls between Oklahoma City 
and Poteau in the same state. But 
the Oklahoma Commission can regu- 
late neither the rates nor service of 
messages going over the line to Fort 
Smith, Arkansas.* 





*Re Oklahoma-Arkansas 
P.U.R.1928E, 737. 


Teleph. Co. 
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So much for interstate commerce 
by the various types of utilities. 


Wes does state regulation bur- 
den or interfere with interstate 
commerce so as to be constitutionally 
invalid ? 

The power of Congress over inter- 
state commerce is absolutely exclusive. 
The states may not interfere, invade, 
or restrict its jurisdiction even though 
Congress itself has not seen fit to act 
upon the matter involved. his is 
what the Supreme Court meant in 
the Kansas Gas Case (supra) when 
it speaks of such interstate commerce 
“requiring uniformity of regulation, 

even though it be the uniform- 
ity of governmental nonaction, may 
be highly necessary to preserve equal- 
ity of opportunity,” and so on. 

Thus, while motor, gas, and water 
utilities in interstate commerce have 
escaped active Federal regulation, rail 
carriers and agencies for communica- 
tions have been regulated by the Inter- 
state Commerce Commission. The 
new Federal Water Power Act gives 
the Federal Power Commission power 
to regulate rates and services of elec- 
tric companies seeking to develop 
hydraulic sites ; but electric companies 
generating current by fuel are not 
regulated, although there has been 
some recent agitation for such regula- 
tion. 

But can the state do nothing with 
interstate commerce? Where Con- 
gress has not acted must there always 
be maintained the “uniformity of 
governmental nonaction ?”’ 

In certain cases the states may 
regulate in the exclusive field of inter- 
state commerce, but only where Con- 


gress has not acted upon it. In other 
cases the exclusiveness of Congres- 
sional jurisdiction will not permit the 
slightest act by the state. The dis- 
tinction between these two classes of 
interstate commerce is by far the most 
important in the entire law on the 
subject. The underlying principle for 
this distinction has already been sug- 
gested in the analysis of gas and 
electric companies. * 

Here is the difference: 

1. The power to regulate commerce 
among the states is a unit but if par- 
ticular subjects within its operation do 
not require the application of a gen- 
eral or uniform system, the states may 
legislate in regard to them with a view 
to local needs and circumstances. 

2. Where the subject matter re- 
quires a uniform system as between 
the states, the power controlling it is 
invested exclusively in Congress and 
cannot be encroached upon by the 
state. 


—— in a different way, where, in 
relation to the subject matter in- 
volved, different rules may be suitable 
for different localities, the states may 
exercise powers which although they 
may be said to partake of the nature 
of the power granted to the general 
government, are strictly not such but 
are simply local powers which have 
full operation unless and until cir- 
cumscribed by the action of Congress. 
On the other hand, where commerce 
generally is likely to be affected by 
any regulation by the state, however 
slight, the power of Congress is ex- 
clusive and the failure of Congress 
to make express regulations indicates 
its will that the subject shall be left 





* Minnesota Rate Cases, 230 U. S. 352. 
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free from any restriction or imposi- 
tion, and any regulation of the subject 
by the state except in matters of 
local concern only is repugnant to 
such freedom.* 

So much for general principles. It 
will at once be seen that this distinc- 
tion is too broad to be of any com- 
prehensive assistance without a great 
deal of judicial interpretation. What 
constitutes local matters? What 
needs a general and uniform system? 
How far can the state go on local 
matters? These and many other ques- 
tions immediately arise and the judg- 
ment of the court on each particular 
situation is the only acid test. 

To describe a few of these tests, let 
us take the utilities up in order again 
starting with the automobile. 


Sipe states can regulate on police 
matters concerning interstate 
busses; careful operation in accord- 
ance with local traffic laws; proper 
registration ; payment of taxes; safety 
inspection; qualified drivers, and in- 
demnity insurance may be required in 
the exercise of these police powers. 
Although the state cannot refuse to 
such companies the authority to 
operate throughout its domain it can 
at least, require them to make formal 
applications for such authority even 
though it must be granted as a matter 
of course. Furthermore the state 
may even cancel these certificates be- 
cause of persistent violation of local 
laws such as traffic regulations or con- 
tinued violation of restrictions from 
doing local business. And of course, 
the states can regulate local business 





* Southern R. Co. v. Reid, 222 U. S. 424. 
t Detroit-Cincinnati Coach Line v. Public 
Utilities Commission, P.U.R.1929B, 335. 


done by the interstate carriers to their 
hearts’ content. 

These are all local matters. What 
would be a general matter beyond the 
power of the state to regulate regard- 
ing interstate busses? 

It has been held that the state can- 
not set a test of financial responsi- 
bility granting interstate certificates.* 
And of course, the state cannot har- 
ass or discriminate against the service 
of interstate busses even under the 
guise of taxation or police regulation, 
or attempt to prevent their free opera- 
tion throughout its domain under the 
same terms and conditions as local 
busses function.+ 


C must be remembered, however, 
that Congress has not yet regu- 
later commercial automobiles. The 
state might, therefore, regulate local 
conditions. With railroads, on the 
other hand, Congress and its agent, 
the Interstate Commerce Commission, 
has been more particular and, there- 
fore, the states must keep hands off 
any matter upon which there has been 
Federal legislation. 

Concerning the whole subject of 
rates for utilities engaged in inter- 
state commerce, the state has abso- 
lutely nothing to say. Concerning the 
fundamentals of interstate service on 
railroads and electric railways the 
state is likewise powerless to regulate 
wherever Congress has laid down 
regulations inconsistent therewith. 
Thus, it has been held that the imposi- 
tion by a state upon connecting car- 
riers of the duty of tracing freight 
and informing the shipper of the cir- 


* Hi-Ball Transit Co. v. Railroad Commis- 
sion, P.U.R.1928E, 103. 

7 Interstate Busses Corp. v. 
P.U.R.1928C, 144. 


Blodgett, 
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cumstances under which freight was 
lost was a violation of the Federal 
Constitution.* Likewise there is an 
interference with interstate commerce 
when a State Commission orders an 
interstate railroad to stop its trains at 
a specified county seat when such a 
county seat is already properly sup- 
plied with adequate service~ <A 
regulation of a state requiring rail- 
roads to start interstate passenger 
trains on time is also invalid. In 
short anything which the state might 
do to interfere with interstate train 
service, such as the enforcement of 
unreasonable speed regulations which 
would hold up through traffic or com- 
pelling the establishment of unprofit- 
able agency stations so as to impair 
the utility’s finances is a burden on 
interstate commerce. 

Another example of this incidental 
interference with interstate commerce 
by a state would be a requirement by a 
state body that an interstate railroad 
share the expense of the erection of a 
city union station where there is no in- 
dication that the local business done by 
the railroad warrants such an expendi- 
ture. The theory of these rulings is 
that the state may not cripple inter- 
state carriers by requiring them to 
employ an unreasonable amount of 
funds in local improvements to the 
detriment of their interstate service. 


N the other hand, a state cannot 
be said as a matter of law to 
have imposed an unconstitutional bur- 
den on interstate commerce by for- 
bidding any change in the location of 
machine shops, round house, and 





*Central of Georgia R. Co. v. Murphy, 
196 U. S. 194. 

+ Mississippi R. Commission v. Illinois C. 
R. Co. 203 U. S. 335. 


other structures by a railway which 
has agreed to maintain them in a 
designated county in consideration 
for receiving county aid. This is be- 
cause of the contractual aspect of 
this situation.* 


N respect to telephones and tele- 

graphs little need be said. The 
state has no authority to regulate the 
transmission of telegraphic messages 
into other states and for delivery 
therein as such authority would con- 
stitute interference with interstate 
commerce.j Any tax for the occupa- 
tion of interstate telephones or tele- 
graph lines or any license requirement 
for such lines is unconstitutional and 
void.¢ 

The state, however, may regulate 
local service even though such ex- 
changes are connected to long distance 
lines. These regulations must not 
unduly burden or discriminate against 
interstate messages. Over lines actu- 
ally extending across their borders, 
of course, the states have no control 
except to see that they are erected 
safely and properly. 


W: have seen already that states 
may regulate local rates of cer- 
tain interstate gas and electric com- 
panies, whereas in other situations 
such regulation would be a burden on 
interstate commerce. The regulation 
of service of such companies is just 
about analogous to the regulation of 
rates. The states may not prohibit 
the construction of pipe lines or trans- 
mission lines for interstate commerce 





* International & G. N. R. Co. v. Ander- 
son, 246 U. S. 424. 

+ Western Union Teleg. Co. v. Pendleton, 
247 U. S. 105. 

tLeloup v. Mobile, 127 U. S. 640. 
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1. The power to regulate commerce among the states is a 
unit, but if particular subjects within its operation do not 
require the application of a general or uniform system, the 
states may legislate in regard to them with a view to local 


needs and circumstances. 


2. Where the subject-matter requires a uniform system 
between the states, the power controlling it is invested exclu- 
sively in Congress and cannot be encroached upon by the state. 





and where it requires that its author- 
ity be granted for such construction 
by an application for certificates, such 
authority should in fact, be granted 
whenever asked by such companies.* 
Water companies, warehouses, and 
other utilities are usually so local in 
their operation that their activities in 
interstate commerce such as they are 
have not been before the courts. 


ne one of‘the biggest prob- 
lems concerning the regulation of 
utilities engaged in business between 
the states is the holding company. 
Pure holding companies (that is to 
say, those that do not themselves 
engage in actual operation), cannot 
be regulated by either State or Federal 
Commissions for the simple reason 
that they are not even public utilities. 
Of course they are subject to the mere 
formal corporate control such as 
might be exercised over any other 
private corporation, but their hold- 
ings, influences, and contracts, in con- 
nection with public utilities are not 
open to questions by utility regulatory 
bodies. It has been claimed that these 
companies are used to evade regula- 
tion; it has been claimed that corpo- 





= West v. Kansas Nat. Gas Co. 221 U. S. 


rate affiliations between distributing 
and supply companies constitute a 
loop hole in our present system of 
regulation. 

Is this true? 

Let us examine the evidence and 
decide accordingly. 

The economic structure of our 
modern utility business demands the 
existence of the holding company and 
the State Commissions have recog- 
nized the fact many times.* An excel- 
lent example is furnished by the exam- 
ination of the growth of the telephone 
industry in America which has been 
so clearly bound up with destinies of 
the American Telephone & Telegraph 
Company. Without the intercorpo- 
rate control as exercised by this com- 
pany over local companies the splen- 
did co-ordinated long distance service 
now existing in America would be 
impossible. Speaking of this the 
Maryland Commission states: 


“Originally the parent company 
was a patent-controlling organization 
which encouraged the formation of 
local operating companies. The par- 
ent company received rentals and 
royalties from, and frequently had 
stock holdings in, the local company. 
The telephonic art had not developed 





* See article on Holding Companies, P.U.R. 
Fortnightly, July 12, 1928, p. 12. 
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sufficiently to permit talking between 
the exchanges in the different states, 
and when scientific discovery and in- 
ventive genius had made long distance 
telephonic communication possible, 
the local companies were either un- 
willing or financially unable to build 
the heavy lines required. The parent 
company, therefore, strung the wires 
and supplied the specially adapted 
equipment. Thus came about the 
difference in the ownership of the 
long distance from the local service 
lines. The weakness of the local 
companies in resources and service as 
well as the advantages of a strong 
central organization brought about 
the gradual but eventual gravitation 
of the control or ownership of the 
local companies to the parent com- 
pany, and there emerged the giant 
Bell System with the powerful Ameri- 
can Telephone & Telegraph and its 
many associated companies.” * 


= Commission then points out 
that the parent company is en- 
gaged in interstate business and is 
subject to control by the Federal 
Commission, while the local com- 
panies engaged solely in intrastate 
business is subject to the State Com- 
mission. Then comes the assertion: 


“Tn the opinion of this Commission 
such a plan of regulation is ideal in 
the case of a monopoly of this kind 
and criticism of such a form of or- 
ganization becomes in effect a con- 
demnation of regulation itself.” 


4 | ‘Is is a very pretty picture that 
the Maryland Commission 


paints, but the Missouri Commission 
paints the same subject in quite an- 
other light. Here are the bare facts: 

For a number of years a certain 
company which we will call the Dis- 
tributing Company has distributed 





* Re Chesapeake & P. Teleph. Co. P.U.R. 
1920F, 417. 


natural gas in the vicinity of a certain 
Missouri city. Now the Distributing 
Company has been buying its supply, 
delivered at the state line, from a 
wholesale interstate company which 
we will call the Supply Company. In 
previous proceedings the Commission 
was told by no less an authority than 
the United States Supreme Court that 
it had no right to interfere with the 
rates fixed in the supply contract be- 
tween the Distributing Company and 
the Supply Company. 

There were strong indications that 
both companies were corporately asso- 
ciated through certain interests which 
we might call the Holding Company. 
The Commission felt that this situa- 
tion permitted a possibility of an eva- 
sion of state regulation in this manner. 
If the Distributing Company had con- 
tract rates with the Supply Company 
that could not be questioned by the 
local Commission because it would be 
a burden on interstate commerce then 
the Distributing Company, directed 
by its parent the Holding Company, 
could make a contract giving the 
Supply Company as high a rate as the 
Holding Company pleased to impose, 
within reason. The local consumers 
of the Distributing Company would 
have to pay to it sufficient rates to 
take care of this expense. 

Of course, the Distributing Com- 
pany would make no more and pos- 
sibly less than a fair return, but every 
cent paid out by the Distributing 
Company to the Supply Company 
would find its way into the pockets 
of the Holding Company just as 
surely as if they had paid it indirectly 
to the Distributing Company. 

After the refusal of the highest 
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court to permit the Missouri Com- 
mission to regulate the rates between 
the Distributing Company and the 
Supply Company,* the Missouri Com- 
mission apparently felt that the rights 
of state consumers were not being 
safeguarded as well as could be de- 
sired, and recently when an independ- 
ent company entirely subject to the 
jurisdiction of the Commission asked 
for authority to operate somewhat 
in competition with the existing com- 
pany, the Missouri Commission grant- 
ed authority gladly. Then the Dis- 
tributing Company claimed that the 
policy of the state required the Com- 
mission to protect the monopoly of 
existing utility against competitive 
service. The Commission decided, 
however, under the circumstances 
that the Distributing Company was 
not such a guarded monopoly as 
would be entitled to the protection of 
the Commission from competition.+ 
The opinion states: 


“Tt may be said that the prevailing 
policy in the state regulation of public 
utilities is to favor regulated monop- 
oly rather than to encourage compe- 
tition. But this is by no means an 
absolute and unvarying rule. In its 
application it is designed to protect 
and promote the best interests of the 
public, and when it fails to do this 
there is no reason why this policy 
should be followed.” 


: would seem, therefore, that a 
state would have the right to with- 
draw protection of existing utilities 
from competition if it were deemed 
wise since freedom of competition is 
a privilege, and not a right that is 
guaranteed by either Federal or State 

* State ex rel. Barrett v. Kansas Nat. Gas 


Co. 265 U. S. 298, P.U.R.1924E, 78. 
+ Re Industrial Gas Co. P.U.R.1929A, 516. 


Constitutions, except in such cases 
where it is granted by way of fran- 
chise.* It will be noted, however, 
that the decision of the Supreme 
Court in this case falls in line with 
the principles outlined for such a situ- 
ation in the beginning of this article. 


uT Missouri is not the only state 
that has been having difficulty 
with the interstate holding companies 
in public service regulation. Very 
recenily an action was brought in 
Michigan for the purpose of ousting 
the Michigan Bell Telephone Com- 
pany of its franchise on the theory 
that the business in the state was 
really being conducted by the Ameri- 
can Telephone & Telegraph Company. 
The real bone of contention was the 
contract which the American Tele- 
phone & Telegraph Company makes 
with all of its subsidiary local com- 
panies giving the parent company an 
annual allowance of 4 per cent of the 
gross revenue as compensation for 
administrative and other services. 
This contract has been under attack 
by different Commissions and courts 
on previous occasions but finally re- 
ceived an endorsement of reasonable- 
ness of the United States Supreme 
Court in the Southwestern Bell Tele- 
phone Company Case.¢ The Michi- 
gan court, however, found a different 
way around the problem; instead of 
questioning the reasonableness of the 
contract it was decided that there 
simply wasn’t any contract at all. 
The court held that insomuch as the 
Michigan Bell Telephone Company 
was controlled to the extent of 99 per 
cent by the American Telephone & 


* Frost v. Oklahoma, P.U.R.1929B, 634. 
+ 262 U. S. 276, P.U.R.1923C, 193. 
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Telegraph Company, the corporate 
existence of the local company was 
merged, and the corporate fiction 
could be disregarded for the purposes 
of securing fairer rates to local con- 
sumers. 

The theory of this action, of course, 
is that where a local company is the 
same as the national company with 
whom it is contracting, any contract 
between such parties is void, since it 
is a very fundamental concept of the 
law that there must be at least two 
parties to every contract. To say that 
this decision will or will not stand up 
on appeal would be at this writing 
mere speculation. 


BR fjewe regulation of these interstate 
companies in this manner will 
have a far reaching effect if the 
Michigan decision is sustained. It 
involves the important legal question 
of disregarding corporate fiction. A 
corporation is in the eyes of the law 
a fictitious person with about every 
right a natural person has except 
making a will, getting married, or 
thrown into jail. Nevertheless the 
courts have always looked behind the 
corporate entity where its creation 
has been used to disguise a fraud, and 
it would be difficult to say that actual 
fraud existed in these cases. 

But there are other instances beside 
those involving fraud where the 
courts will look behind the corporate 
veil. “It is a certain rule,” said Lord 
Mansfield when Chief Justice of 
England,* “that a fiction of law shall 
never be contradicted so as to defeat 
the end for which it was invested but 
for every other purpose it may be 
contradicted.” 





*Johnson v. Smith, 2 Burr. 962. 


ee ago a man named Berkey 
was injured on the cars of the 
42nd Street Railway Company, and 
recognizing the inability of that com- 
pany to pay, he sued the parent, the 
Third Avenue Railway Company.* 
After conceding that substantially all 
of the stock of the subsidiary was 
owned by the parent and that the 
former was dominated in every way 
by the latter, the court of appeals of 
New York refused to pierce the cor- 
porate veil and say that the 42d Street 
Company was a mere dummy or alter 
ego of the parent to the extent of 
making the parent liable for torts of 
the subsidiary. A powerful dissent- 
ing opinion was written by Judge 
Crane in which Judge Pound con- 
curred. 

Now on the other hand in Northern 
Securities Co. v. United States; 
where a corporation was organized 
merely as a convenient means of com- 
bining separate railroad properties 
under one control, the highest court 
shook aside the corporate entity and 
regarded the combination as direct a 
“restraint of trade by destroying 
competition as the appointment of the 
committee to regulate rates.” The 
Michigan court apparently thinks that 
if the subterfuge of incorporation 
cannot defeat the purposes of the 
Sherman Anti-Trust Act, therefore it 
cannot be used to evade the regulation 
of local utilities by State Commissions 
through the use of contract for com- 
pensation between the parent and sub- 
sidiary—assuming of course that this 
contract was an evasion. 





* Berkey v. Third Avenue R. Co. 244 N. 
. &4. 
7193 U. S. 197. 


570 








oe wo “ 








PUBLIC UTILITIES FORTNIGHTLY 


B" where is the line to be drawn 
between the Berkey case and the 
Northern Securities case? If the 
corporate entity is to be protected in 
one and disregarded in the other, and 
if such eminent jurists as Judges 
Crane and Cardozo disagree even on 
these holdings, how can the mere lay- 
man or for that matter, mere lawyers, 
determine when a utility is justified 
in dominating another and when it is 
not? Professor I. Maurice Wormser, 
of Fordham University in his book 
on the “Disregard of the Corporate 
Fiction,” comments as follows: 


“Now, of course, it is often ex- 
tremely difficult to draw the line. 
Whether the majority or minority 
judges in cases as close as the Berkey 
case are correct is a problem upon 
which reasonable men may reason- 
ably differ. So long as the courts 
recognize the general principal that 
the corporate fiction must not be em- 
ployed so as to defeat the end for 
which it was invented, it does not 
make such vast difference how any 
particular case is decided, for out of 
the facts the law arises, and on factual 
situations judges will always differ.” 


To summarize, therefore, let us re- 
member that a problem in interstate 
comerce regulation belongs to one of 
three classes: 

1. Is it commerce? 

2. Is it interstate? 

3. If it is both commerce and inter- 
state, to what extent may it be regu- 
lated, if at all, and by whom? 

These classes are like elimination 
tests, so that if a problem reaches the 
third class it is necessary to determine 
in which of two groups it belongs: 

1. Matters of purely local charac- 
ter concerning which Congress has 
not acted: 


2. (a) Matters of local character 
concerning which Congress has acted. 

(b) Matters requiring a general 
system of regulation or nonregulation 
regardless of whether or not Congress 
has acted. We have seen that the 
states may regulate in situations fall- 
ing in the first group but may not 
regulate on situations falling into ei- 
ther subdivision of the second group. 

Finally there is considerable ques- 
tion as to whether local companies 
having supply contracts or other con- 
tracts for the payment of money to 
interstate utilities may not by means 
of intercorporate relations evade strict 
state regulation. Attempted remedies 
for this situation by the states have 
taken two forms. (1) The encour- 
agement of competitive enterprise and 
the refusal to protect the monopolies 
of utilities suspected of having inter- 
corporate affiliations with interstate 
companies with whom they contract. 
(2) Disregard of the corporate fiction’ 
between the dominating interstate 
parent and the local subsidiary thereby 
bringing the parent into the jurisdic- 
tion of the local Commission for regu- 
lation of all matters of local service. 
The validity of this latter practice has 
been questioned but still stands at this 
writing. 


| peng closing there should be 
some explanation of what all this 
interstate commerce law has to do 
with the centralization of government- 
al power mentioned in the beginning. 
The connection is just this. 

We have seen how the Federal 
Government has moved steadily from 
the regulatory control of railroads to 
that of telephones and telegraph com- 
panies in interstate commerce, at each 
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step dislodging the regulatory powers 
over local matters previously assumed 
by the state agencies. This develop- 
ment has been co-extensive with the 
growth of the utilities themselves. It 
is not the result of a policy. It is just 
an inevitable incident in the inexor- 
able progress and expansion of the 
utilities. 

In fact, some say that the Federal 
Government is lagging behind the 
march of interstate business and that 
the commercial motor utility for in- 
stance should have been regulated 
long ago. The new Federal Water 
Power Act gives to the Federal 
Power Commission the privilege of 
regulating rates for local distribution 
of hydroelectric energy even in the 
very states in those places where the 
states themselves have not regulated 
the matter. This is done by means 
of contractual relationship between 
the government and the utilities seek- 
ing power permits, according to the 
explanation of Major C. L. Call, chief 
counsel for the Power Commission; 
but it is regulation of intrastate com- 
merce none the less and by the Federal 
Government. 


Nn other fields we have witnessed the 

steady advance of centralization. 
Highway construction used to be a 
matter purely for the sovereign states 
to worry about and it still is—theo- 
retically. Now Uncle Sam, with his 
Federal aid projects, says to the 
states: 

“Let me tell you how, when and 
where to build these highways and I 
will help pay for them.” 

The same thing has happened in 
public health measures and the same 
thing promises to occur in education 


and agriculture. The states gladly 
surrender sovereign powers in return 
for financial aid. The states gladly 
reply to Uncle Sam’s offer: 

“You take the authority and give 
us the results.” 

And so the Federal Government has 
crept into local affairs by means of 
the “contractua! relationship.” 

Of course “we the people of the 
United States” pay for it all just the 
same whether through Federal taxes 
or state taxes. But maybe centraliza- 
tion in some matters has resulted in 
cheaper and better jobs. It certainly 
has resulted in better and standard- 
ized highways built with an eye to 
the trend of national and regional 
highway traffic rather than purely 
local needs. No one who drives an 
automobile will deny that. However 
when we apply this centralization to 
utility regulation will the job be 
better done by a Federal Board or a 
State Commission ? 


gee years ago we abandoned the 
idea of home rule. City and town 
boards and commissions were not big 
enough to deal with such a complex 
economic problem as utility regulation 
and deal with it intelligently. It is 
well settled that state regulation is 
much superior to home rule. But are 
we even outgrowing that? Some who 
have thought about this matter insist 
that we have not and that the powers 
of the State Commissions should be 
jealously guarded. 

Meantime, whether we like it or 
not, the power of regulation, in direct 
proportion to the increasing volume of 
utility business in interstate commerce 
seems, to this writer at least, to be 
steadily moving towards Washington. 
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The New Laws for 
the Regulation of Utilities 


A summary of recent legislation that affects the 
jurisdiction of the state regulatory bodies 


By RICHARD LORD 


HE legislatures of a number of 
Tite states have adjourned, but 

as yet no radical changes have 
been made in any of the regulatory 
laws. Several of the state legislatures 
are still in session at the time of this 
writing. 

No legislation has yet been passed 
that is designed to give the Commis- 
sions a more extensive jurisdiction on 
holding companies. Several acts to 
restrict Commission jurisdiction were 
defeated. New York appears to have 
been the only state in which any 
serious attack was made on the work 
of the Commissions. 

Following is a summary of recent 
legislation affecting the jurisdiction 
of State Commissions: 


DiIstTrRIcT OF COLUMBIA 


N° legislation was passed in the last 
session of Congress in any way 
affecting the jurisdiction of the Public 
Utility Commission of the District of 
Columbia over public utility companies. 
The Commission has approved and sub- 
mitted to Congress a merger plan affect- 
ing the two local street railway com- 
panies. The plan was investigated by 
Dr. Milo R. Maltbie, employed by the 
Senate District Committee. This com- 
mittee has thus far failed to report 
favorably on the merger plan as sub- 
mitted. 


IDAHO 
gp only new legislation which con- 
cerns the Public Utility Commis- 
sion of Idaho is an act placing the regu- 
lation of the bus lines under the juris- 
diction of the Commission, and another 
which relates to grade separation cross- 
ings. The latter act provides that in 
case the Department of Public Works 
cannot agree with the railroad author- 
ities as to the cost or manner of con- 
structing the grade crossing, it shall be 
referred to the Public Utilities Commis- 

sion for determination. 


MARYLAND 

EVERAL bills affecting the Maryland 
Public Service Commission were 
passed at the recent session of the Gen- 
eral Assembly. One act authorizes the 
Commission to regulate such matters of 
interstate commerce for which Congress 
has not yet made provision. It was for- 
merly prevented from doing so by its 
own statutes. Another law is intended 
to place upon an applicant to the Com- 
mission for permission to exercise fran- 
chises, or to transfer or lease fran- 
chises, or to purchase stock of a public 
utility, the burden of showing that the 
granting of the permission, approval, or 
authority is required by or consistent 
with the public interest. This is to re- 
move the disability under which the 
Commission labored, by reason of cer- 
tain court decisions, hold that of not 
being able to disapprove of proposed 
consolidations of utility companies un- 
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less shown to be detrimental to the pub- 
lic interest. Another law authories 
common carriers other than railroad or 
street railway corporations to acquire 
the capital stock of other common car- 
riers with the consent of the Commis- 
sion. Another law gives the Commis- 
sion jurisdiction over toll bridges even 
though they may be located wholly 
within one county. Senate Bill 188, 
which was designed to give the Com- 
mission more direct and complete juris- 
diction with respect to holding compa- 
nies was defeated. 


MoNnTANA 


LAW has been passed in Montana 

placing under the supervision of 
the Board of Railroad Commissioners 
all motor transportation within or with- 
out the corporate limits of the cities or 
towns. Formerly the jurisdiction of 
the Commission extended only beyond 
the corporate limits of the cities or 
towns. This new law has the effect of 
requiring all bus companies of this kind 
to file liability and property insurance 
for the protection of the public. A bill 
designed to give the Commission super- 
vision of pipe line carriers of natural 
gas for sale to distribution utilities in 
cities or towns failed to pass. The ju- 
risdiction of the Commission at the 
present time does not extend beyond a 
distributing company. The Commis- 
sion is consequently not authorized to 
make a full and complete investigation 
as to the source of supply. Another 
bill, attempting to define a public utility 
a little more clearly, was defeated. 


NEVADA 

HE 1929 session of the Nevada 

legislature made several changes 
in the Public Service Commission Act. 
One amendment requires that all hear- 
ings of the Commission shall be held at 
Carson City, unless otherwise ordered 
by a resolution of the State Board of 
Examiners. Another amendment re- 
quires motor vehicles and aircraft car- 
riers to be covered by adequate indem- 
nity bonds or insurance, the amount to 
be within the discretion of the Commis- 
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sion. The act before amendment pro- 
vided for indemnity bonds and fixed a 
minimum of $500 and a maximum of 
$10,000. The amendment also provides 
for co-operation with the Federal bodies 
in working out rules to cover, principal- 
ly, radio and aircraft operations. The 
Motor Vehicle Common Carrier Li- 
cense Act has been amended so as to 
provide that the license shall be col- 
lectible annually in one sum instead of 
semi-annually. No change is made in 
the amount of the license which applies 
to all motor vehicle operators for hire 
outside of the limits of a city or town, 
regardless of whether their operations 
can be classified as those of a common 
carrier. The act before amendment 
provided that the license was payable 
only on such vehicles as were operated 
as common carriers. 


New Mexico 

T the recent session of the legisla- 

ture of New Mexico which con- 
vened January 8, 1929 and adjourned 
March 8th, several bills affecting the 
jurisdiction of the State Corporation 
Commission were passed. These laws 
were as follows: Senate Bill 17, an act 
relating to aviation in general; to air- 
craft, their construction, design and air- 
worthiness, to qualifications of aircraft 
operators, to common carriers through 
the air, to licenses for such aircraft, 
their operators as common carriers, and 
to air commerce regulations and air 
traffic rules and violations of the act, 
and penalties for such violations ; Sen- 
ate Bill 35, an act to prohibit the wrong- 
ful interference with telegraph and tele- 
phone lines and messages and to pro- 
vide penalties; House Bill 65, an act 
amending Laws of 1921 providing for 
the sale or lease of water and light 
plants, waterworks and sewer systems 
and necessary buildings and property 
belonging to said municipal corpora- 
tions and for other purposes; House 
Bill No. 129, an act providing for hear- 
ings before the State Corporation Com- 
mission in connection with the discon- 
tinuance of railway stations, agents, or 
agencies; House Bill No. 155, an act 








lo 


Wi 





7 lU Sr OS OE COS ——i‘<(e 








PUBLIC UTILITIES FORTNIGHTLY 


giving the Commission jurisdiction in 
relation to irrigation districts where 
water is secured by pumping by electri- 
cal power or otherwise; and House Bill 
No. 249 which relates to the supervision 
and regulation of motor vehicles and 
provides for compensation to be paid 
for the use of the highways in carrying 
on such business. Legislation intro- 
duced, but defeated, included a proposal 
to regulate ice companies by the Com- 
mission. 


New York 


HE greater part of the bills intro- 

duced in the legislature affecting 
public utilities failed of passage. 
Among these bills were the New York 
transit control bill, the governor’s water 
power plan, the bill regulating sub- 
metering of electric current, and the bill 
for a subpassenger traffic inquiry by the 
port authority. 

A bill was passed, however, to create 
a commission to investigate the public 
service law. Another bill was passed to 
provide for the reduction of expense to 
localities in the matter of eliminating 
railroad crossings at the grade of high- 
ways. 

The Public Service Commission Law 
was amended by a provision authoriz- 
ing the Commission to permit street 
railroads or steam railroad corporations 
to operate busses wholly or partly in 
place of or supplemental to railroad 
operation, provided local consents are 
obtained. It is further provided that 
after an order permitting substitution 
of busses is made contracts may be 
made, subject to approval by the Com- 
mission, for the use of respective routes 
upon which busses may be operated. 

Another amendment relates to the 
acquisition and holding of the securities 
of railroad corporations and securities 
of corporations formed by the merger 
or consolidation of railroad corpora- 
tions. A further amendment increases 
the period of reimbursement of steam 
corporations from five to ten years, 
under a section of the law authorizing 
the issue of securities for the reimburse- 
ment of moneys expended from income 


or from any other moneys in the treas- 
ury of the corporation not secured or 
obtained from the issue of securities. 

Gas or electric, or gas and electric, 
corporations, will be permitted under 
another amendment to the Commission 
Law to acquire and hold more than 10 
per cent of the capital stock issued by 
a steam corporation. 


NortH DAKOTA 


Gunn. acts affecting the regulation 
of public utilities were passed at 
the last session of the legislature of 
North Dakota. The law which requires 
public utilities to secure a certificate of 
public convenience and necessity before 
commencing the construction or opera- 
tion of any public utility plant was 
amended. The act originally provided 
that utilities must secure the certificate 
from the Commission before commenc- 
ing to exercise rights under the fran- 
chise. This clause provided that a cer- 
tificate issued by the Commission was in 
effect only as long as the franchise held 
by the utility for a particular town was 
in effect. The act is amended so as to 
provide that a utility company need not 
secure a certificate from the Commis- 
sion in order to exercise its rights un- 
der a franchise hereafter granted, 
where it has not suspended operation 
of its plant and where the franchise 
merely replaces or renews an expir- 
ing or expired franchise. The amend- 
ment is effective on July Ist. The 
Auto Transportation Act providing 
insurance requirements for motor bus 
and truck operators has also been 
amended. The act in addition to pro- 
viding that the operator must have 
liability, property damage, and cargo 
insurance in the amounts to be deter- 
mined by the Commission, requires that 
the insurance policies or bonds shall 
guarantee the payment of any final 
judgment obtained against the insured 
for death or injury to persons, or loss 
or damage to property, in the amounts 
specified in the policy, resulting from 
the negligence of the company. The 
law as amended now provides that in 
addition to requiring the operator to 
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file insurance policies or bonds, the in- 
surance policy shall guarantee the pay- 
ment of any loss or damage to property, 
or death or injury to persons, not ex- 
ceeding the amounts determined by the 
Commission; and, in any action for 
damages resulting from the negligence 
of the company, the insurer, or surety, 
shall not be joined as a party defendant, 
and that the fact of the ultimate liability 
of such insurer, or surety, shall not be 
disclosed or commented upon to the 
jury; but that upon final judgment the 
insurer, or surety, shall become directly 
liable to the owner of such judgment 
for the full amount but not exceeding 
the amount of the insurance policy or 
bond applicable to the loss. Another 
law empowers townships, cities, and 
villages to purchase, erect, operate, sell, 
or lease any electric power plant, dis- 
tribution system, or other service, for 
the purpose of furnishing heat, light, 
and power, and for communication pur- 
poses, after the project has been ap- 
proved by the majority of voters at an 
election. The law also provides that 
the cost may be paid out of earnings of 
the plant or system, or by issuing spe- 
cial assessments warrants, or by issuing 
bonds, or partly by special assessment 
warrants, partly by bonds, and partly 
out of earnings. The law also provides 
that when the cost of enlargements or ex- 
tensions are to be paid out of earnings, 
and does not exceed $5000, it shall be 
unnecessary to submit the project to the 
voters. Another law provides that the 
board of trustees of any village shall 
have the power to provide for the light- 
ing of all streets, public grounds, etc. 
and to provide by contract, not to ex- 
ceed ten years, for the furnishing of 
electric energy or gas to the village for 
lighting, power, or other village pur- 
poses, and to the inhabitants of the vil- 
lage provided that nothing in the law 
shall be construed to deprive the Board 
of Railroad Commissioners of any of 
its existing regulatory powers with ref- 
erence to such contract rates. 

The North Dakota legislature also 
passed a bill which gives the Commis- 
sion jurisdiction over the licensing of 
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air men and aircraft in the state. Pub- 
lic aircraft owned by the government 
of the United States or by the state is 
exempted. 


OKLAHOMA 

N’ legislation was passed at the 

recent session of the Oklahoma 
legislature affecting public utilities, 
There were several bills introduced 
looking to the repeal or amendment of 
some of the utility statutes, however. 
One bill was for the repeal of the rev- 
ocable permit act. Neither House ever 
finally considered this proposition. It, 
therefore, died without action. Anoth- 
er bill was for the repeal of the law sub- 
jecting manufacturers and distributors 
of ice to the jurisdiction of the Commis- 
sion. This bill passed the House but 
was never considered in the Senate. 
There was some proposed legislation to 
eliminate merchandising by public util- 
ities, but this was not considered by ei- 
ther House. 


OREGON 


T the 1927 session of the Oregon 
legislature a law was enacted re- 
quiring the Commission to receive a fee 
of $5 in connection with the filing of 
any annual report of any public utility 
or railroad and a fee of $2 to cover the 
filing of tariffs, time schedules and sup- 
plements. At the last session of the 
legislature the act was amended so as to 
exclude the requirement of these fees 
in respect to reports and schedules re- 
lating solely to Interstate Commerce. 
There has always been on the statute 
books in Oregon a law requiring every 
railroad company to file with the Com- 
mission on the first Monday in Feb- 
ruary of each year a verified list of all 
railroad tickets, passes and mileage 
books issued free or for other than ac- 
tual bona fide money consideration, and 
full established rates during the preced- 
ing year, together with names of the 
recipients. This act was amended at 
the last session of the legislature so as 
to require railroads to do this only for 
a period of two years after the issuance 
of these tickets, passes or mileage 
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books. A law requiring that a railroad 
shall not cross highways at grade with- 
out the consent of the Commission was 
repealed. The Automotive Act relating 
to the licensing and regulation of motor 
vehicles using the public highways for 
hire was amended in several respects. 
The main change by the new law being 
a requirement that the collection of the 
statutory fees be transferred from the 
Commission to the secretary of state. 
The new law does not become effective 
until January 1, 1930. 


SoutH CAROLINA 

nx South Carolina a concurrent reso- 

lution was passed appointing a com- 
mittee to study the question of rates of 
all power companies in this state. The 
South Carolina Railroad Commission 
does not have jurisdiction over the rates 
of these companies. The committee is 
to be composed of one Senator, to be 
appointed by the president of the Sen- 
ate, a member of the House of Repre- 
sentatives, to be appointed by the 
speaker, and a private citizen, to be ap- 
pointed by the Governor, together with 
a member of the Railroad Commission, 
to be appointed by the chairman of the 
Commission. This committee is to 
study the question during the year and 
report at the next session of the General 
Assembly whether or not it will be wise 
to have a thorough investigation made 
as to the rates of all power companies 
furnishing light and power in the state, 
and their recommendation as to what 
such an investigation would cost. 


TENNESSEE 
Motor Vehicle Regulatory Act 
has been passed by the legislature 
of Tennessee. This act provides for a 
certificate to operate and for indemnity 
bonds, and provides that the Commis- 
sion shall promulgate proper rules and 
regulations governing service and rates. 


UTAH 
HE Public Utility Laws of Utah 
were amended at the recent session 
of the legislature so as to authorize the 
Public Utilities Commission to order 
reparation for unjust, unreasonable, or 


discriminatory charges, and to provide 
for their collection, and so as to author- 
ize the Commissions to charge and col- 
lect certain fees for filing applications 
for certificates of convenience and ne- 
cessity, for copies of papers and rec- 
ords. 
WASHINGTON 

EVERAL acts were passed by the legis- 

lature of the state of Washington 
affecting the Department of Public 
Works. A law was enacted providing 
for a fee of one-tenth of one per cent 
of the annual gross operating revenues 
of all public service companies subject 
to the jurisdiction of the Department 
except auto transportation companies 
and certified steamboat companies. The 
latter companies were omitted because 
the auto companies now pay a fee of 
1 per cent and the steamboat companies 
of one-fifth of one per cent. The 
moneys earned by this new fee bill go 
into the Public Service revolving fund 
and will be used to help defray the 
costs of the Department. A provision 
of the Public Service Commission Act 
making tow boats common carriers sub- 
ject to the regulations of the Depart- 
ment was repealed. A bill designed to 
make valuations of public service com- 
panies by the Department admissible 
for tax purposes was defeated, as was 
also a bill providing a speed limit of 
thirty miles an hour for auto stages. 
The speed limit in Washington for auto- 
mobiles is forty miles an hour. 


WEsT VIRGINIA 
HE legislature of West Virginia 
has passed a new “Water Power 
Act.” This act authorizes the granting 
of licenses for water power develop- 
ment to private enterprises. 

The Commission is authorized to 
make investigations concerning the util- 
ization of the water resources; to hold 
hearings in connection with applications 
for licenses; to prescribe rules and 
regulations; to examine and audit the 
books of corporations receiving licenses 
and to regulate the rates to consumers 
of electricity and other power produced 
by any licensee. 
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Theatres and Filling Stations 
Are Not Public Utilities —Yet 


Two recent decisions that help in classifying those businesses 
that are “affected with public interest” 


3y J. T. CARPENTER 


, | \HE expression “public utility” is 
a purely relative term. It is no 
more constant in its meaning or 

application than the particular period 

in which it might be used. 

The list of public utilities has been 
fluctuating since the signing of the 
Magna Charta, which first prohibited 
monopolies against the freedom of 
trade and traffic. What were looked 
upon as “public utilities” in by-gone 
days are enterprises of quite a private 
nature today. Surgeons, inn-keepers, 
and horse-shoers were among the list 
of businesses regulated in the past. 
Other types of former utilities have 
become obsolete—such as the old com- 
munity grist mill, whose owners were 
required by ancient English law to 
grind the grain of any Englishman 
who demanded the service. 

New inventions and new discov- 
eries have added to the list. The dis- 
covery of gas-making and electricity 
were the more important steps in this 
direction. But aside from inventions 
and discoveries, new forms and 
means of living are creating new utili- 
ties where none existed before. The 
telephone, for instance, was first a 
toy and then a luxury and finally the 
rapid growth of our cities and the 
need of such an instrument for com- 


munication stamped it as a public 
necessity and, therefore, a public util- 
ity. The aeroplane has been lately 
added to the role and the radio threat- 
ens to be transferred at any time. 


hip natural question arises as to 
just what is the line of distinc- 
tion that separates a utility business 
from a private enterprise. 

The courts have said that a utility 
is a business so “affected with public 
interest” as to justify regulation by 
the state, and if necessary, to warrant 
the fixing of its prices or rates. But 
not every business that is affected 
with a public interest is a public util- 
ity. Certainly the press is affected 
with public interest, but no court 
would say it was a utility; so also 
with the milk business and the ice 
business. 

Text-writers have attempted at 
times to point to a distinguishing 
feature of a utility but the test has 
always failed in general application. 
It is probably safe to say that the 
question of just when a business is so 
“affected with public interest” as to 
justify its regulation by the state as 
a public utility is so delicate that each 
new problem must receive the acid 
test of judicial decision by the United 
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States Supreme Court before there is 
any legal certainty about the matter. 


OME months ago a certain state at- 
S tempted to regulate the sale and 
distribution of theatre tickets. The 
purpose was to prevent the abuse of 
“scalping” and speculating that has 
placed many excellent public perform- 
ances beyond the reach of the average 
man with the average pocket-book. 
Certainly this was a laudable motive, 
but the highest court held that the law 
was unconstitutional, as the stage is 
yet a private business. 

More recently the state of Tennes- 
see attempted to regulate the sale and 
distribution of gasoline. Mr. Justice 
Sutherland, delivering the opinion of 
the Supreme Court, held this also to 
be an unconstitutional exercise of leg- 
islative powers. The opinion states 
that a business or property in order 
to be subject to public regulation must 
be so employed as to warrant the con- 
clusion that it has been devoted to the 
public. However, a business is not 
necessarily so affected merely because 
it is large or because the public are 
concerned with respect to its main- 
tenance. He stated: 


“But we are here concerned with 
the character of the business, not 


with its size or the extent to which 
the commodity is used. Gasoline is 
one of the ordinary commodities of 
trade, differing, so far as the ques- 
tion here is affected, in no essential 
respect from a great variety of other 
articles commonly bought and sold by 
merchants and private dealers in this 
country.” 

Williams v. Standard Oil Co. P.U.R.1929A, 
450. 

B™ even now these very matters 

at issue are not settled for all 
eternity. The very concentration of 
population in our ever-increasing 
cities that has made—in one state—a 
new utility out of central electric re- 
frigeration, a business previously pri- 
vate, may at some future day bring 
about a cultural necessity for the 
regulation of recreational centers such 
as the theatres. Nor is it inconceiv- 
able that the rapidly diminishing sup- 
ply of gasoline may likewise become 
so connected with public interest that 
regulation of its sale and distribution 
may be a vital factor in the conserva- 
tion of our national resources. 

The only thing we may say as a re- 
sult of these two decisions is that, just 
at present, the sale of theatre tickets 
and the business of running a filling 
station is no more a public function 
than peddling fish or vending peanuts. 





The Regulation of Holding Companies 


M* holding companies that own securities of public 
utility corporations be themselves classified as public 


utilities ? 


If so, do they come under the jurisdiction of the State 


Commissions ? 


If not, should laws be enacted that will enable State Com- 


missions to control them? 


These are some of the important problems that will be 
treated in a comprehensive article in the next number of this 
magazine—the May 29th issue. 
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The Public Utilities and 
the Public Pulse 


How the big corporation of today studies the 
moods, tempers, and demands of its customers, and 
interprets itself and adjusts its policies to them. 


By EDWARD L. BERNAYS 


He author of this article has been suc- 

cessively a newspaper man, and publicity 
director; during the World War he served 
on the U. S. Committee on Public Informa- 
tidén in Washington; since then he has been 
engaged as counsel on public relations to 
various governments and large industrial cor- 
porations, and has written and lectured ex- 
tensively on this subject. 


e 


sk the average man in the street 

as to who controls a big busi- 

ness and he will say that the 
owners or the directors do. 

His answer is only half right. He 
is omitting a very important person— 
himself. 

In practice, big business may be 
controlled by a few men, but they are 
controlled in turn by the wishes of the 
public. If the few men do not know 
the desire of the many and win their 
good will, soon there will be no busi- 
ness to control. 

How can business hear what the 
public has to say? How can it modify 
its actions to conform to the public’s 
desires? How can it speak to the 
public in a language the public under- 
stands and appreciates? 

The modern way is through the 
services of an expert in public opinion, 
either within or without its organiza- 
tion. 


HE first recognition of the dis- 

tinct functions of the “public 
relations counsel” arose, perhaps, in 
the early years of the present century 
as a result of the insurance scandals 
coincident with the muck-raking of 
corporate finance in the popular mag- 
azines. The interests thus attacked 
suddenly realized that they were com- 
pletely out of touch with the public 
that they were professing to serve, 
they realized that they required expert 
advice to show them how they could 
understand the public; how they 
could conform to its demands and in- 
terpret themselves to it. 

Within a decade, many large cor- 
porations were employing public rela- 
tions counsel under one title or an- 
other, for they had come to recognize 
that they depended upon public good 
will for their continued prosperity. 
They convinced the public that they 
were conforming to its demands as 
to honesty and fairness. Thus a cor- 
poration might discover that its labor 
policy was causing public resentment 
and might introduce a more enlight- 
ened policy for the sake of general 
good-will, and for consistency’s sake. 

This application of the principle of 
a common denominator of interest 


580 








say 


.- 5 ~*~ we tL 


Ste 


San 


.  —_ np =e —, 


an OS = «6 


tt Ss ee er ~~ (8 


we 


~ “| 











PUBLIC UTILITIES FORTNIGHTLY 


between the object that is sold — 
whether it be a bar of soap, a tele- 
phone call, a cigarette or a seat in a 
street-car—and the public good-will, 
can be carried to infinite degrees. 


on. Insull, one of the foremost 
traction magnates of the country, 
says: 

“It matters not how much capital 
you may have, how fair the rates 
may be, how favorable the conditions 
of service, if you haven’t behind you 
a sympathetic public opinion, you are 
bound to fail.” 


The late Judge Gary, of the United 
States Steel Corporation, phrased the 
same idea in these words: 


“Once you have the good-will of 
the general public, you can go ahead 
in the work of constructive expan- 
sion. Too often many try to discount 
this vague and intangible element. 
That way lies destruction.” 


Public opinion is no longer inclined 
to be unfavorable to the large business 
organization. It fosters the growth 
of mammoth industrial enterprises. 
In the opinion of millions of small 
investors, large organizations are 
friendly giants and not ogres, because 
of the economies, mainly due to quan- 
tity production, which they have 
effected and can pass on to the con- 
sumer. 

This result has been, to a great 
extent, obtained by a deliberate use of 
propaganda in its broadest sense. It 
was obtained not only by modifying 
the opinion of the public, as the 
governments modified and marshalled 
the opinion of their publics during the 
war, but often by modifying the busi- 
ness concern itself. A cement com- 
pany may work with road commis- 


sions gratuitously to maintain testing 
laboratories in order to insure the best 
quality roads to the public. A rail 
road may encourage the industries on 
its route by an industrial service. 


| would be rash and unreasonable 
to take it for granted that because 
public opinion has come over to the 
side of big business, it will always 
remain there. Recently, Prof. W. Z. 
Ripley of Harvard University, one of 
the foremost national authorities on 
business organization and practice, 
exposed certain aspects of big busi- 
ness which tended to undermine public 
confidence in large corporations. He 
pointed out that the stockholders’ 
supposed voting power is often illu- 
sory ; that annual financial statements 
are sometimes so brief and summary 
that to the man in the street they are 
downright misleading ; that the exten- 
sion of the system of nonvoting 
shares often places the effective con- 
trol of corporations and their finances 
in the hands of a small clique of stock- 
holders; and that some corporations 
refuse to give out sufficient informa- 
tion to permit the public to know the 
true condition of the concern. 
Furthermore, no matter how favor- 
ably disposed the public may be 
toward big business in general, the 
utilities are always fair game for 
public discontent and need to main- 
tain good-will with the greatest care 
and watchfulness. These and other 
corporations of a semipublic charac- 
ter will always have to face a demand 
for government or municipal owner- 
ship if such attacks as those of Pro- 
fessor Ripley are continued and are, 
in the public’s opinion, justified, un- 
less conditions are changed and care 
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is taken to maintain the contact with 
the public at all points of their cor- 
porate existence. 


| peng a public utilities organiza- 
tion can have intelligent relations 
with the public, it must have a policy. 
This policy must be based upon objec- 
tives that are worked out in a concrete 
way. 

The organization has a commodity 
to sell to the public. It must bring 
to the public’s attention, by every 
channel available, the worth of that 
commodity—its high standard, its low 
price. It must discover what the 
public wants, and in so far as is 
possible, supply that want before it 
becomes an audible demand. It must 
go further, if it is to function effec- 
tively, and anticipate what the public 
will want. It must not wait until the 
public demands improvement. 

It must give, unasked, a better com- 
modity, a better service. 

The organization must do more 
than improve what it has to sell. Be- 
cause it deals with human beings, not 
robots, it must let the public know 
how its business is conducted. It 
must show not only what it has to sell 
and that the price is a fair one, but 
it must let the public know every 
other phase of its corporate life that 
can be of interest to the public—that 


it pays good wages and maintains 
excellent working conditions for its 
employees, for instance. 


A the public utilities’ policy is 

set, the mechanics of making it 
known to the public must be worked 
out. A committee of all the execu- 
tives involved should be formed. 
This committee should meet from time 
to time and be known as the “public 
relations committee.” Someone from 
within the organization or from with- 
out should be in official charge of the 
work. The latter is usually prefer- 
able, because he has a fresher view, 
is freer and has no preconceived ideas 
about the business. 

The policies of the public utility 
must be dramatized—and must con- 
tinue to be dramatized. The policies 
may be sound and good, but unless 
they are brought to the public in an 
interesting way, the public will not 
listen. 

The love of heroes is deeply ground- 
ed in humanity, and when reaching 
the public is the objective, the best 
way to do it is in human terms. For 
example: 

If an organization stands for in- 
vention, its head may offer prizes for 
new contrivances; if it stands for 
thrift, stories may be built up to show 
that the head is, himself, no waster. 





Pustic opinion is no longer inclined to be unfavora- 
ble to the large business organization . . . this 
result has been, to a great extent, obtained ‘by a delib- 


erate use of propaganda in its broadest sense. 


It was 


obtained not only by modifying the opinion of the 


public 


but often by modifying the business 


concern itself.” 
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A gas company might show that its 
product is safe by staging a demon- 
stration by children. A _ telephone 
company might show that extension 
phones are a necessity in a large house 
as well as in a business office by 
demonstrations that show how many 
steps and minutes are wasted when 
there is only one telephone in a house. 


Y pen are two headings under 
which the work of public rela- 
tions may be conducted—routine and 
emergency. 

Under the routine work will come 
such matters of understanding of 
broad policies as may be charted in 
advance. The public utility may have 
the problem of building up a better 
understanding of certain difficulties. 
A public utility may want to increase 
the promptness with which its bills are 
paid. A public utility may want to 
make the public, over a period of 
time, aware of some of the difficulties 
of its mechanical situation. All these 
are a matter of continuous cumulative 
effort. 

In addition to this work, there is 
the emergency work. Under emer- 
gencies may come the countless—and 
until they come—unthought-of prob- 
lems. Here is an example: 

The proper handling of the follow- 
ing would have eliminated the em- 
ergency that arose as a result of 
its improper handling. Emergencies 
come up continually as the result of 
the happening of fortuitous events: 


$1,000,000 Lost sy Fartse Rumor 
on Hupson Stock 


Hudson Motor Company stock 
fluctuated widely around noon yester- 
day and losses estimated at $500,000 
to $1,000,000 were suffered as a re- 


sult of the widespread flotation of 

false news regarding dividend action. 

The directors met in Detroit at 
12:30, New York time, to act on a 
dividend. Almost immediately a 
false report that only the regular 
dividend had been declared, was cir- 
culated. 

“At 12:46 the Dow, Jones & Com- 
pany ticker service received the re- 
port from the stock exchange firm 
and its publication resulted in further 
drop of the stock. 

“Shortly after one o’clock the tick- 
er services received official news that 
the dividend had been increased and 
a twenty per cent stock distribution 
authorized. They rushed the correct 
news out on their tickers and Hudson 
stock immediately jumped more than 
six points.” 

| igang clippings are not the 

only things the public relations 
counsel seeks. They are important 
only in indicating the interest of the 
community in the work of the public 
utility. Every method of thought 
communication to the public should 
be considered in any public relations 
program of every public utility. The 
eye and the ear are to be considered. 
Objectively, exhibitions, radio, mo- 
tion pictures, speeches, working with 
natural group cleavages of society are 
important methods of carrying ideas 
to a large public. 

The public relations policy of a 
public utility realizes that it is reach- 
ing the public through every such 
channel. There is nothing too small, 
just as there is nothing too large to 
carry an idea to the public. 

It is the function of the public rela- 
tions man to help two partners— 
business and the public—to under- 
stand each other, to supplement each 
other, and to develop to the advantage 
of both parties. 
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Remarkable Remarks 





Georce RorHwett Brown 
Columnist. 


Raymonp F. TomMpkINs 
Magazine writer. 


Dr. Joun A. Ryan 
Professor at Catholic University, 
Washington, D. C. 


Sign posted round about an 
electric station in Donegal, 
Ireland. 


Tuomas A. Epson 
Inventor. 


B. C. Forses 
Financial expert and writer. 


Epwarp N. Hurley 
Formerly Chairman of the Federal 
Trade Commission. 


RANULPH KINGSLEY 
In a letter to the New York 
“Times.” 


“There’s something about prohibition that puts it in 
a class by itself, or shall we live to see the day when 
the Department of Justice enforces the Interstate Com- 
merce Act by shooting a railroad president?” 


~ 


“The horse car was offered as a solution of the 
traffic problem of the fifties.” 


* 

“The courts have held that rate-making is a legis- 
lative function. In the matter of fair rate of return, 
both Commissions and the courts are tending to be 
unnecessarily generous to public utility corporations.” 


ha 
BEWARE! 
“To touch these wires is instant death. 
found doing so will be prosecuted.” 


ad 
“The government never really goes into business, for 
it never makes ends meet. And that is the first req- 
uisite of business. It just mixes a little business with 
a lot of politics and no one ever gets a chance to find 
out what is actually going on.” 


e 
“Apparently the only way that some of the radical 
politicians can hope to get on the front pages of the 
newspapers is by ranting and raving against corpora- 
tions, by indulging in corporation baiting and by in- 
stigating all manner of probes.” 
¥ 
“The Government cannot co-operate with business un- 
less business chooses to co-operate with the Govern- 
ment.” 


Anyone 


“Every corporation, says Wall street—and Wall street 
buys and sells enough corporations annually to know— 
runs through two stages of senility before a final 
débacle. The first stage is when the corporation is 
managed by extremely old men. The second stage is 
when the corporation is managed by the young stenog- 
raphers of extremely old men. The second stage—like 
a man’s second stroke of apoplexy—is hopeless. All one 
can do is to send for the undertaker—who, in corpora- 
tion affairs, is usually a bankruptcy lawyer. But the 
first stage can be cured, if taken in time—and the cure 
is, says Wall street, to develop a ‘No-man.’” 
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Burton K. WHEELER 
U. S. Senator from Montana. 


Howarp BRUBAKER 
Author. 


CLARENCE C. Ditty 
U. S. Senator from Washington. 


ALBERT W. WHITNEY 
Associate General Manager, Na- 
tional Bureau of Casualty and 
Surety Underwriters. 


T. O. Kennepy 
Public utility executive. 


Heywoop Broun 
Columnist. 


RAYMOND TOMPKINS 
Author. 


A classified advertisement in a 
Texas newspaper. 


“T have always contended that the people should own 
their own papers and not leave the news to be canned 
by the great corporate interests of the United States.” 


. 


“Though defeated in the Supreme Court, the Inter- 
borough Rapid Transit has reposted its 7-cent fare 
notices. We wouldn’t raise false hopes, but it looks 
as if the Interborough were about to secede from the 
Union.” 


aa 


“IT am considering the introduction of a bill which 
would prohibit the use of the mails to any papers owned 
by a utilities corporation. That is drastic, I know, 
but the time for drastic measures has arrived.” 


> 


“Twenty thousand children are killed in accidents 
each year. Fifteen thousand of these might be saved 
if the kind of work were done in all schools that is 
being done in some of the best.” 


¥ 


“The electric light and power industry has not yet 
entirely recovered from the effects of the drug admin- 
istered more than forty years ago when we started out 
with a newly developed product of engineering inven- 
tiveness possessing wonderful possibilities of service to 
the public but with a tag around our neck labeled 
“Natural Monopoly” which had the same stultifying 
effect as has the granting of an unemployment dole to 
the ordinary laboring man.” 


> 


“Save in a few states one may not bet on horses, but 
you may wager your head off on locomotives or auto- 
mobiles through buying Baldwin or General Motors.” 


> 


“It was a long time before the communal mores per- 
mitted horse-cars to run on Sunday. Occasionally a 
company would get a supine and sinful mayor or alder- 
man to propose it, and a vicious newspaper to back it 
up, but the shocked citizens would rise up and bury 
the idea under a deluge of righteous wrath. But as 
the times grew degenerate, the Sunday laws relaxed, 
and the wicked companies began to roll up huge Sab- 
bath receipts.” 

* 

“Founp—Lady’s handbag; left in my car while parked. 
Owner can have same by identifying property. If she 
makes satisfactory explanation to my wife, I will pay 
for ad and give reward.” 
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Who Will Distribute Our 
Water Power? 


The Governor of New York invites private capital 

to undertake the task. And again some old ques- 

tions rise as to the best method of obtaining the maxi- 

mum service at the lowest cost to the consumer—and 
to the taxpayer. 


By DAVID LAY 


York legislature in March, Gov- 

ernor Franklin D. Roosevelt out- 
lined his views on water power de- 
velopment. 

His opinion as to the broad princi- 
ple involved agrees with that of his 
illustrious predecessor, Alfred E. 
Smith; but Governor Roosevelt is 
concerned about the regulation of 
public utilities by State Commissions 
and of the opinions of the Federal 
Courts as to the reasonableness of 
rates. In introducing these subjects, 
the Governor says: 


T his special message to the New 


“In making use of this potential 
energy of the St. Lawrence owned 
by the people of the state the objec- 
tive of the problem is essentially this: 

1. The physical transforming of 
falling water into electrical current. 

2. The transmission and distribu- 
tion of this current from the plant 
where it is developed to the industries 
and homes of the state.” 


This is a very clear statement of 
the objective of the problem. The 
waters of the St. Lawrence river flow- 
ing to the sea are of not much use for 
electric light and power unless some- 


body does something about generating 
and delivering the kilowatts. It is the 
same with other natural resources. 

Coal buried in the earth in Pennsyl- 
vania, for example, is of no utility to 
a New York man unless someone 
digs the coal up and brings it to him. 
Potential electric light and power is 
of about as much value to the citizens 
of New York as unmined coal would 
be. Everyone will agree, therefore, 
that the Governor of New York has 
made an accurate statement of the 
objective of the problem of water 
power development. 


HE mighty power which slumbers 

in the waters of the St. Lawrence 
is there, of course, for the use of the 
people. The only way that power can 
be withheld from the people is by 
doing nothing about developing and 
delivering it. No matter who does 
the developing or under what terms 
or conditions the energy is produced, 
the power goes into the service of the 
people when it passes through the con- 
sumer’s meter, but not until then. Up 
to date it has not been private cor- 
porations, but the state itself which 
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has kept that power locked up in the 
channel of the river away from the 
homes and factories of the people. 

After stating the objective of the 
problem of water power development, 
the Governor goes on to say: 


“As this St. Lawrence power source 
is the property of the people of the 
state, we can, I think, all agree to 
the principle that the actual energy 
therefrom, should for all times, be 
under the immediate control of the 
people of the state and should be 
transmitted and distributed to the 
people of the state at the lowest pos- 
sible cost.” 


oie would have to search far and 
wide to find any large group of 
men or women who would not agree 
that electricity should be generated 
and distributed to the people at the 
lowest possible cost. Every consum- 
er, certainly, would say amen to 
that; and since consumers greatly 
outnumber stockholders, the over- 
whelming opinion—if not the unani- 
mous opinion—would be in favor of 
having current generated and dis- 
tributed at the lowest possible cost. 

And if the consumers could be 
sure they would always get their 
light and power at the lowest possible 
cost, it would not make the slightest 
difference to them who owned the 
water power site, who generated the 
electricity, or who distributed it. 

All that can be added to that state- 
ment is that it should be received at 
the lowest possible cost consistent 
with the best and most dependable 
service. 


.’ is not quite certain what Gover- 
nor Roosevelt means by the state- 
ment that all will agree that energy 
coming from water power owned by 


the state should be under the immedi- 
ate control of the people of the state. 

If he means state retention of 
title to water power sites, state de- 
velopment of the power and private 
distribution under contractual terms 
fixed by the state; and if capital can- 
not be obtained on such terms, then 
distribution as well as production by 
the state,—not all students of the prob- 
lem will agree with him. The people 
agree that they should receive electric 
service at the lowest cost but they do 
not agree as to the best method of 
achieving that happy result. We shall 
not have agreement on that subject 
for a long time. 


Oper Roosevelt does not make 
the mistake that some do, of 
considering ownership and develop- 
ment of water powers by the state as 
the only means of preserving those 
powers for the use of the people. He 
deals with the matter from the stand- 
point of reasonableness of rates to the 
consumer, but he says: 


“We are confronted with what 
many believe to be the ineffectiveness 
of the present rate regulating powers 
of the Public Service Commissions.” 


Many persons undoubtedly do be- 
lieve that; they are not necessarily 
right. Criticism of the Commissions 
has come largely from disappointed 
litigants, from persons who do not 
know much about the work of the 
Commissions, and from advocates of 
government ownership. Some criti- 
cism there has been from people who 
are familiar with Commission activi- 
ties, yet it has not been very serious. 
When it has resulted in investigations 
by legislatures, the Commissions have 
come out with flying colors. 
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Governor Roosevelt Puts the Proposition Up to 
Business Men Thus: 


od, plan is to have the state own the power sites 
and develop the power; but you can distribute 
it for a fair return on capital invested. The return on 
the cash invested should not exceed interest actually 
paid on borrowed money and dividend rates not in excess 
of current rates on preferred stock, and not to exceed 
& per cent on all other cash capital. 


“You can take this or leave it. We will give you your 


chance. 


If you don’t want it, the state may have to 


distribute as well as develop the power.” 





| ET us see what the Governor says 
about Commission regulation : 


“When the Commission was first 
created, about twenty-five years ago, 
the basic purpose was to provide fair 
rates based on fair return to private 
capital.” 


That is correct. The purpose stated 
was and still is the basic principle of 
regulation. The Governor then says: 


“It was recognized then that pri- 
vate capital entering the public utility 
field would be distinguished from 
private capital entering wholly pri- 
vate fields of industry, in that the 
profits to a public utility company 
would be limited and sums carried 
over and above a fair return would 
be passed back to the consumer in the 
form of lower rates.” 


That is also correct. 
familiar with 


Nobody 
regulatory policies 


would dispute it. That principle has 
been applied in thousands of cases and 
has resulted in the saving of millions 
of dollars to ratepayers, both by the 
New York Commissions and other 
Commissions throughout the country. 
The Governor continues : 
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“Since that time a series of court 
decisions, especially the Federal 
Courts, have to a large extent nulli- 
fied the protection originally intended 
for the consumer. Originally it was 
intended that fair earnings should be 
limited to actual cash capital invested, 
but today it is notorious that because 
of court rulings involving replace- 
ment value, ‘going value,’ so-called 
good will, return on capital, and 
allowance for surplus, have made 
legally possible investment returns as 
high as 50 per cent and even 100 per 
cent annually on the original invest- 
ment.” 


Here the Governor lets the cat or 
cats out of the bag; and we find 
before us our old acquaintances 
“PRUDENT INVESTMENT’ and _ the 
“Courts.” We now see the reasons 
for his reference to the ineffectiveness 
of Commission regulation of utilities. 

A brief retrospect will be enlighten- 
ing. 

Long before the passage of the 
New York Public Service Commission 
Law in 1907, William J. Bryan, a 
member of the Governor’s own party, 
had argued in the Supreme Court in 
favor, not of the prudent investment 
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theory, but of the value theory; that 
is to say, the theory that earnings 
should be based upon the fair value 
of the company’s property. He made 
that argument on behalf of ratepayers 
in the interest of lower rates. Mr. 
Bryan said: 


“In endeavoring to establish a rea- 
sonable rule, we are bound to con- 
sider the conditions, which surround 
other occupations. Railroads are 
built, owned, and operated by cor- 
porations; corporations are fictitious 
persons created by law; laws are 
made by the people through their 
representatives. It cannot be as- 
sumed that natural persons would in- 
tentionally create fictitious persons 
and endow them with rights and 
privileges greater than they them- 
selves enjoy. Neither can it be as- 
sumed that the natural persons who 
make the laws desire to exempt cor- 
porations, the creatures of the law, 
from the vicissitudes which surround 
themselves. The ordinary business 
man cannot avail himself of watered 
stock or fictitious capitalization nor 
can he protect himself from falling 
prices. If his property rises in value, 
he profits thereby ; so do the owners 
of a railroad under similar conditions. 
If his property falls in value he loses 
thereby; so must the owners of a 
railroad under similar conditions un- 
less it can be shown that railroad 
property deserves more protection 
than other forms of property.” 


eon Supreme Court decided in fa- 
vor of the value theory and 
mentioned certain factors to be con- 
sidered in determining fair value. 
The decisions in favor of the value 
theory did not spring up after the 
creation of the New York Commis- 
sions. No decision of the Supreme 
Court prior to 1907 or since can be 
found to the effect that fair earnings 
should be limited to the capital invest- 


ed. There was considerable contro- 
versy at that time as to what consti- 
tuted fair value, but no one can say 
that the courts held that fair earnings 
should be limited to the cash capital 
invested. The rule that earnings 
should be based upon the fair value of 
the company was well established in 
1907, although the weight to be given 
various factors in arriving at that 
value was not well settled. 

The New York Public Service 
Commission Law, passed in 1907, 
was silent on the subject of the fac- 
tors to be considered in determining 
the reasonableness of rates; but the 
legislature must be presumed to have 
known what the law as to reasonable- 
ness of rates was when it enacted that 
statute creating the first Commission. 
If it had thought it had any power to 
limit earnings to the cash capital in- 
vested, and intended to do so it could 
easily have said so. In the absence of 
any declaration on the subject it must 
be presumed that the legislature in- 
tended that the Commissions would 
follow the rule laid down by the 
Supreme Court. 


N 1910 the law was re-enacted, and 
for the first time there is an ex- 
press declaration of the legislature on 
the subject. Section 49 which deals 
with railroad rates requires the Com- 
missions to consider value, in the 
following language: 

“Commissions shall give due re- 
gard among other things to a reason- 
able average return upon the value of 
the property actually used in the 
public service and to the necessity of 
making reservation out of income for 
surplus and contingencies.” 

This language has remained un- 
changed to this day. Section 97 of 
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the 1910 Law required the Commis- 
sion in fixing telegraph and telephone 
rates to 


“sive due regard among other 
things to a reasonable average return 
upon the value of the property actu- 
ally used in the public service and of 
the necessity of making reservation 
out of income for surplus and con- 
tingencies.” 

This language adopted in 1910 re- 
mains the same, in the present law. 
Section 72, however, which governs 
gas and electric rates, contains differ- 
ent language. It has this provision: 


“In determining the price to be 
charged for gas or electricity the 
Commission may consider all facts 

with due regard, among other 
things, to a reasonable average return 
upon capital actually expended, and 
to the necessity of making reservation 
out of income for surplus and con- 
tingencies.” 

This language also remains un- 
changed. But even here, actual in- 
vestment is mentioned as only one of 
the facts to be taken into considera- 
tion in fixing the rates. In no part 
of the law has there ever been a decla- 
ration that earnings shall be limited 
to a reasonable return upon the actual 
cash investment. 


HE truth of the matter is that in 

1907 the people had a very nebu- 
lous idea about what constituted rea- 
sonableness of rates. There was a 
good deal of talk in those days about 
watered stock and extortionate charg- 
es. The people probably thought if 
the return were on the fair value, 
then the established rule, the water 
would be squeezed out and the rates 
lowered. The rates were lowered; 
but not as much as ratepayers prob- 
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ably hoped they might be at that time. 

The cash investment theory prob- 
ably had many advocates even then 
but the people in creating the New 
York Commissions did not expect 
them to limit the return to the actual 
cash investment. The legislature did 
not say so. It said something else. The 
law as enacted must be taken as the best 
evidence of the wishes of the people. 


INALLY, the Governor makes this 
declaration to the business men: 


“My plan is to have the state own 
the power sites and develop the pow- 
er; but you can distribute it for a fair 
return on capital invested. The re- 
turn on the cash invested should not 
exceed interest actually paid on bor- 
rowed money and dividend rates not 
in excess of current rates on pre- 
ferred stock, and not to exceed 8 per 
cent on all other cash capital. You 
can take this or leave it. We will 
give you your chance. If you don’t 
want it the state may have to distrib- 
ute as well as develop the power.” 


Again he says: 


“I want to see something done. I 
want it done in accordance with 
sound policy. I want hydroelectric 
power developed on the St. Law- 
rence, but I want the consumers to 
get the benefit of it when it is devel- 
oped. They must not be left for their 
sole protection to existing methods of 
rate making by Public Service Com- 
missions. Are the business men of 
this state willing to transmit and dis- 
tribute this latent water power on a 
fair return on their investment? If 
they are satisfied, here is their op- 
portunity. If not, then the state may 
have to go into the transmission busi- 
ness itself. It can not on the one 
hand let this power go to waste, nor 
on the other be required to yield to 
any one who would aim to exploit 
the state’s resources for inordinate 
profit.” 
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HILE the question of who can 

handle the hydroelectric job to 
the best advantage of those who want 
the service is debatable, no one can 
say that Governor Roosevelt’s prop- 
osition to the business men is not fair. 
He names the terms. Capital is not 
yet invested. It is free to accept the 
proposition or reject it. If the man 
with the money to invest believes the 
terms attractive, he will put up the 
cash; otherwise he will keep it in his 
pocket or will invest it elsewhere. 

It is the lender and not the borrow- 
er who has the final determination of 
the question of the reasonableness of 
the return. Neither Governor Roose- 
velt, the Commissions, nor the courts 
can settle that question. Capital can- 
not be commandeered for public util- 
ity enterprises. It goes into the most 
attractive field and the man who has 


the money decides the question of at- 
tractiveness. Governor Roosevelt 
would make a definite proposition to 
the business men of the state. It may 
or may not be a wise proposition from 
the standpoint of the people who need 
the power; but it is fair to the in- 
vestor as he does not have to accept 
it if he does not like it. 


N the meantime while we are de- 

bating this hydroelectric question 
steam power looms on the horizon as 
a powerful competitor in the matter 
of the cost of production. It may 
turn out that the utilization of our 
water power for the generation of 
electricity may become as uneconomi- 
cal in the future as the utilization of 
the canals now is for the carriage of 
freight. The whole problem needs 
further study. Opinions as to this 
solution will differ. 





All About Electricity — 


at a Glance 
wy is something that starts the Lord knows 


where and ends in the same place. 


It is %e of a 


second faster on its feet than its nearest competitor, back- 
yard gossip, and when turned loose in Europe will get to 
the United States five hours before it starts. Nobody knows 
exactly what it is because it has never stood still long enough. 


“Electricity is sometimes known as science gone crazy 
with the heat, and if you can understand its maneuvers you 
can do anything with it except open a can of peanut butter 


at a picnic. 


“Electricity was locked up in ignorance for centuries until 
Ben Franklin let it out with a pass key, and since then it 
has been pulling off more new stunts than a pet monkey. 


“With it you can start a conversation or stop one per- 
manently, cook dinner, curl your hair, press your trousers, 
blow up a battleship, run an automobile or signal Mars, and 
many more things are being invented.” 


—ANON. 
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The Establishment of Credit 
by Utility Patrons 


r I ‘HERE has been considerable con- 
troversy of late over the policy 
of some utilities in requiring de- 

posits from customers to secure pay- 

ment of bills. It seems fair enough 
that companies should be protected 
from irresponsible patrons who de- 
part without a forwarding address, 
but on the other hand, old and 
honored customers who have been 
paying promptly for years are prob- 
ably equally justified in feeling some 
resentment against a suddenly com- 
pelled deposit requirement. They 
feel as if their personal honesty were 
questioned for the first time in years. 

So the question of deciding just who 

is and who isn’t a trusted customer 

is a mightly delicate one. 

As long as public service companies 
have to apply their own methods to 
this situation, misunderstandings will 
continue and public relations will be 
strained. This is a burden on the 
companies who do not welcome the 
disagreeable task of separating the 
sheep from the goats and it is also a 
burden on the customers who are 
forced to pay the bill of vanishing 
“beats” if credit enforcement is lax 
and who are kept in a constant state 
of agitation and very often litigation 
when such companies attempt strict 
credit enforcement. 

The very best thing that could 
happen for all concerned would be the 
establishment of set rules by the vari- 
ous Commissions governing just when 
a customer might be considered as 
having established his credit. When 


that is done and all customers have 
notice of it, companies will no longer 
be blamed for trying to find their own 
way out of the difficulty. 

The New Jersey Board of Public 
Utility Commissioners has just laid 
down such a rule and it seems to be 
substantially the same as that adopted 
by certain other Commissions and 
companies. The Board held that a 
customer’s credit will be considered as 
established, (1) if he owns a consider- 
able equity in the premises to which 
service is to be supplied, (2) or fur- 
nishes a guarantor for payment of his 
bills satisfactory to the utility, (3) or 
has paid all his bills to the utility 
promptly during a period of two years 
or more. 

The Board was of the opinion that 
a company is not justified in requiring 
a deposit from any customer who 
complies with either or all of these 
requirements unless it is prepared to 
furnish affirmative proof that the 
credit of such an individual has be- 
come impaired. 

In other words the distinction was 
officially drawn between the customers 
who had proven their responsibility 
and those who had not yet earned 
their place on the honor roll. This 
gives the company freedom of action, 
and what is more important freedom 
from blame; it gives to the customers 
the benefit of uniform and equitable 
credit requirement and protects the 
general class of ratepayers from the 
depredations of the fly-by-night con- 
sumers. 
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What Others Think 





The Economics of Water Power Development 


HE three important sources of 

power are coal, petroleum, and 
water power. The development of in- 
dustry in the South, where water-power 
resources are abundant; the dangerous 
consumption of petroleum resources, 
which, it is estimated, will be exhausted 
in two or three decades; the relation of 
flood control to water power,—all of 
these factors intensify public interest 
today in the future development of wa- 
ter power. Added to this is the feeling 
that water power is in a sense public 
property, and that this resource must 
be protected so as to prevent exploita- 
tion by private capital of the great un- 
earned increment which will accompa- 
ny future development. 

Professor Walter H. Voskuil in his 
recent book, “The Economics of Water 
Power Development” has made a care- 
ful and comprehensive study of the 
potential water-power resources in the 
United States. He has presented a pic- 
ture of the water-power resources in 
each section of the country with an an- 
alysis of the peculiar economic condi- 
tions which surround the utilization of 
hydraulic resources. Since water pow- 
er cannot economically be transported, 
even by electric current, for more than 
200 or 300 miles, the value of the re- 
sources of a region depends upon the 
condition of the market and the extent 
of industrial development in the adja- 
cent territory, besides the other factors. 
Each analysis of the different water- 
power regions of the United States 
presents suggestions for future devel- 
opment which are worthy of considera- 
tion by those who will shape the policies 
for development of these resources in 
the future. This study is, however, 
more concerned with the problems of 
future development, than with matters 
of regulation of the enterprises respon- 


sible for future power undertakings. 


s a study, Professor Voskuil’s 
book impresses one by its im- 
posing array of facts. The material 
upon which he bases his conclusions are 
scientific and authoritative reports of 
the following nature: Reports of the 
Federal Power Commission, the Trans- 
actions of the World Power Confer- 
ence of 1924, the United States Geologi- 
cal Survey, reports of State Commis- 
sions, publications of technical societies, 
such as the American Society of Civil 
Engineers, and private reports. The 
conclusions reached by Professor Vos- 
kuil are briefly summarized as follows: 
The United States is divided into five 
major waterpower sections: 

1. The St. Lawrence Valley includ- 
ing the drainage below Lake Erie, 
and the large tributaries of the 
St. Lawrence river in the prov- 
inces of Ontario and Quebec. 

2. The Piedmont section of the Caro- 
linas and Georgia and the Tennes- 
see drainage basin above Muscle 
Shoals in Alabama and Tennessee. 

3. The Colorado river. 

4. The water power of the Valley of 
California, and of the western 
slope of the Sierra Nevada Moun- 
tains. 

5. The water power of the Pacific 
Northwest, the Columbia river 
area and Alaska. 

The economic discussion of each of 
these regions is prefaced by a descrip- 
tion of the physiographic and hydro- 
graphic features. The economic discus- 
sion includes in each case an analysis of 
power possibilities ; potential power de- 
mands the industrial development and 
future of each area, and the relation of 
industrial uses to domestic uses and 
flood control. 
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Problems of regulation by public au- 
thority are not in each case considered, 
and only as incidental to the actual 
future development. The reader may 
feel from the few discussions of this 
phase of the subject that Professor 
Voskuil favors private ownership and 
development with public regulation 
wherever possible. He observes that 
in the exploitation of our forests, coal 
lands, petroleum, and soil practically no 
public control was exercised. The pres- 
ent public interest in water power rep- 
resents a change in public opinion 
toward a closer supervision of the dis- 
position of the natural resources of the 
country. 

In the Southeastern states, particu- 
larly in Eastern Tennessee and North- 
ern Alabama the industrialization from 
1921 to 1927 and the promise of the 
future development support the belief 
that ultimately all of the available 
power in the Tennessee river and its 
tributaries will be used. 

“In view of this fact public economy 
dictates that the continued survey of the 
river system be provided for by ample 
funds, and that a comprehensive plan be 
laid down in anticipation of needed pow- 


er.” (Page 87.) 
‘ee Colorado river problem is 


made complex by international is- 
sues, and by the inter-relation of flood 
control, irrigation, domestic water sup- 
ply, and water power. To effectively ad- 
just all of these conflicting interests the 
plan for developing the Colorado river 
must consider the whole river. The 
two outstanding plans existing today 
are the Boulder Dam project and the 
project of E. C. La Rue presented in 
the United States Geological Survey of 
1925. 

Professor Voskuil finds the chief de- 
fect of the Boulder Dam plan to be a 
large waste from water evaporation. 
He favors the La Rue plan because it 
provides the most effective means of 
flood control and storage for irrigation, 
and provides a maximum use of water 
for both irrigation and power. The 
Colorado river region is so close to the 
California supply that there is some 


danger of insufficient demand for wa- 
ter-power development in both of these 
regions. 

“The disposal of power is not merely a 
question of supplying an expanding mar- 
ket. This could no doubt be supplied for 
the near future by the California water 
powers. There must be an agreement that 
these latter water powers will not be de- 


veloped until developments on the Colo- 
rado river are first absorbed.” (Page 107.) 


As for the development of the Colo- 
rado river: 


“The interstate character of the stream 
and the physical necessity of constructing 
plants of large installed capacity—larger 
than any erected thus far—may in itself 
mean that the development must be under- 
— by the Federal Government.” (Page 
107.) 


The problem of the Pacific drainage 
is one of market demand rather than 


supply. 


“The potential power sites of the Pa- 
cific Coast constitute about 40 per cent of 
the total potential resources of the entire 
United States. The power demand in the 
Western States, however, does not call for 
the development of all these resources, or 
aD a major portion of them.” (Page 


ig his discussion of public ownership 
and public control, Professor Vos- 
kuil discusses, “The Giant Power Plan” 
of former Governor Gifford Pinchot, 
and the Muscle Shoals project. Public 
control of water power in this country 
has not progressed very far to date. 
The Federal Power Commission is des- 
tined to play an increasingly important 
role. The chief defects of the Federal 
Power Act today are that the Commis- 
sion has no full time personnel except 
the executive secretary and the engineer 
officer. The Commission is forced to 
borrow men from the staffs of other de- 
partments such as Agriculture, War, 
and the Interior. The second defect is 
the failure to provide the Commissions 
with administrative authority over wa- 
ter-power grants issued under prior 
laws. The third defect is failure to 
allot the monies received from license 
fees for survey work concerning the 
waterpower resources of the United 
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States, and there is a growing need for 
surveys of this kind. 


“The meager information now available 
regarding the capacity, cost of develop- 
ment, and the market possibilities of the 
great number of power sites makes it im- 
perative that the Federal Power Commis- 
sion should undertake investigations along 
these lines and gather data concerning in- 
dividual sites as well as for the entire 
watersheds. What is needed is a compre- 
hensive survey of the water resources of 
the streams of the United States in order 
to enable the Federal Power Commission 
to pass intelligently upon the many appli- 


cations for power projects that are con- 
stantly being filed, and to have informa- 
tion which will enable it to determine 
whether the projects for which it grants 
licenses conform to an economic plan of 
river development for purposes of irriga- 
eR) flood control, and power.” (Page 
—Marion J. Harron 


Tue Economics or WATER Power DeEvELor- 
MENT. By Prof. Walter H. Voskuil, As- 
sistant Professor of Industry of the 
Wharton School of Finance and Commerce, 
University of Pennsylvania. 8vo. Chicago; 
A. W. Shaw Co. 226 pages. 1928. $3.00. 
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The Recent Changes in the 
Status of the District of 
Columbia Commission 


mw Pustic Utiities FortnicHtry of March 

7, 1929, there is an article entitled “Wanrt- 
ep—A Full-Powered Public Service Commis- 
sion,” wherein the author states that “until 
two years ago the District of Columbia had 
no effective, working Public Utilities Com- 
mission.” You also refer to this Commission 
as, “the present Public Service Commission” 
and say that it was “organized about two 
years ago.” 

This Commission is known as the “Public 
Utilities Commission” and not “Public Serv- 
ice Commission,” and was created by an act 
of Congress signed by Ex-President Taft on 
March 4, 1913. Since that time this Com- 
mission has complied with the letter of the 
law in making valuations of all of the utili- 
ties’ properties during the years 1914, 1915, 
and 1916, commencing this work less than 
one year after the Commission was created. 
Valuation work was done under the super- 
vision of Dr. Edward Bemis, employing as 
his chief accountant Mr. Andrew Sangster, 
a chartered accountant in England and a 
certified public accountant in the United 
States. The engineering work was under 
the direct supervision of Mr. Charles Pills- 
bury. This work was done at a total cost 
of approximately $160,000. 

For seven years, the case of the Potomac 
Electric Power Company was in litigation 
and was finally decided as of December 31, 
1924 on a compromise basis, the Commission 
directing that the said company refund to 
consumers an amount just under $3,000,000. 
All of these refunds were made with the ex- 
ception of about $180,000, and the reason 
that this could not be refunded to people 
subscribing for this company’s service dur- 
ing the period of litigation was because 
Washington was populated with a large per- 
centage of transients during the war period. 

The valuation of the properties of the 
Capital Traction Company has been adjudi- 
cated, the Court finding a somewhat higher 
valuation than that found by the Commis- 
sion. The cases of the Washington Rail- 
way Electric Company and the Washington 
and Geergetown Cas Light Companies are 
still before the courts. The valuation of 
the Chesapeake Potomac Telephone Com- 
pany is satisfactorily settled through an 


agreement between the company and the 

Commission, this agreement being really 

made necessary because of the destruction of 

= records of this company in the Baltimore 
re. 

The Commission has now finished the sec- 
ond valuation of the properties of the two 
local gas companies, the valuation being 
made at the request of the companies. This 
case is also suspended = j court action. 

—E. V. FisHer. 
Executive Secretary, Public Utilities 
Commission of the District of Columbia. 


Nore: Our statement was that the present 
Commission was organized about two years 
ago. While a Commission has existed in the 
District of Columbia since 1913, an act was 
passed in December, 1926, amending para- 
graph 97 of § 8 of the law creating the Dis- 
trict Commission, and changing the organi- 
zation and personnel. We are satisfied that 
Commission regulation in the District of Col- 
umbia has not been open to criticism. 

—Eprror. 


Some Problems in Computing 
The “Costs” of Electric Power 


HE article in the March 21st number on 

“The Right to Sell Public Utility Serv- 
ice Below Cost” is very interesting. I do 
not disagree with the author’s arguments and 
conclusions, but I think there are additional 
points involved which have not come out in 
any discussion which I have seen. This is 
of the greatest importance to utilities in 
Massachusetts, and elsewhere, because of the 
inclination of the Massachusetts Commis- 
sion to make cost allocations on a very 
casual basis, assigning most of the invest- 
ment and operating expenses in proportion 
to the kilowatt hours used, and then reducing 
the lighting rates because the allocation so 
made is supposed to show that the lighting 
business is yielding mote than a reasonable 
return. The necessary corollary is that the 
company can either raise its power rates or 
give up the power business—and benefit in 
either case. 

It is obviously improper for either a mu- 
nicipal or a privately owned plant to sell 
service below cost, but knowledge must be 
had and judgment exercised in ascertaining 
the cost. Mr. Kirkpatrick senses that the 
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procedure proposed by the Commission would 
result in figures higher than the true cost 
of industrial power, and that the plant would 
be worse off if it lost that business and the 
revenue derived from it; but he does not 
seem to appreciate where the error is, and 
I do not blame the author for taking excep- 
tion to the arguments which he advances. 
Of course interest and depreciation are as 
much a portion of costs as the coal which 
goes under the boilers, and it is silly to say 
that they should be left out in order to jus- 
tify selling at a particular price. But this is 
not the real trouble. 

The first important point to be brought 
out is that kilowatt hours can not be used 
as the sole basis for allocating costs. By 
that method the poor load factor load is 
not penalized and the good load factor load 
does not receive proper credit. It certainly 
costs more per kilowatt hour to turn out 
energy for short-hour lighting customers 
than for long-hour power customers. In 
allocating costs, the demand element must 
receive adequate consideration. Some of the 
operating expenses, most of the maintenance 
expenses, and all of the interest, depreciation, 
taxes, insurance, and similar costs are de- 
pendent upon the maximum load rather than 
on the kilowatt hours. 

The error in the Massachusetts Commis- 
sion’s proposed method is not in the ingredi- 
ents which have been put into the pot but 
in the relative proportions of the stew which 
are being served to the different classes. 
When on a pro rata basis—that is, giving no 
special consideration to any class but treat- 
ing each impartially but in accordance with 
its characteristics of use—the cost of power 
for the large, long hour industrial users 
probably figures less than Mr. Kirkpatrick is 
charging. * 

The second point is, that highly competi- 
tive business like large power customers, 
cannot be treated on a pro rata basis, but 
must be considered on an increment basis. 

Of course the plant should get as much 
money from these customers as it can; but 
the lowest limit to which it can afford to go 
in fixing a price is not the pro rata alloca- 
tion of costs, but the amount by which all 
costs (including interest and depreciation) 
are increased by reason of such business. 
Anything which can be obtained above the 
increment costs (figured honestly, intelligent- 
ly, accurately, and completely) is a net gain, 
and benefits to that extent the business as 
a whole, and, therefore, the other classes 
served. 

It is very easy to take the total cost of 
maintenance and operation, including inter- 
est and depreciation, divide it by the num- 
ber of kilowatt hours, and say that the 
quotient represents the cost per kilowatt 
hour; but it is not true, either theoretically 
or practically, and with respect to this 
large power business it is not true for both 


of the reasons which I have just outlined. 

In writing this I have no thought of criti- 
cism. It was perfectly natural for the author 
to reach the conclusions which he did. I hap- 
pen to have had an intimate knowledge of 
certain phases of public utility regulation in 
Massachusetts during the past two or three 
years, and this permits me to see certain 
aspects of the problem which do not appear 
on the surface. 

Epwarp J. CHENEY, 
Engineer, New York City. 


e 


No “Breakdown” in Arizona 


HAVE carefully read the article “The 

‘Breakdown’ of the Public Service Com- 
missions,” including the editorial comment of 
the editor of the World, New York. It is 
just too bad that the high hopes possessed by 
that editor some twenty-five years ago have 
not been fully realized; but why should he 
apply his acknowledgment of the “break- 
down” of the New York Commissions to 
Commissions of all the other states? I be- 
lieve if he would just get away from his 
present environment and come out to Ari- 
zona for a few months, his physical as well 
as his mental condition would be considera- 
bly benefited. And I believe, further, that 
his expressed concern for the breakdown of 
the State Commissions is not the question 
that prompted this editorial; I would appre- 
ciate a statement of the real facts that are 
causing this editor’s great concern. 

“All Commissions are pawns in the hands 
of big business, which looks upon the play 
of the contending forces before the Commis- 
sion as so much hot air,” states Henry W. 
Beer, President of the Federal Bar Associa- 
tion. I will have to admit my ignorance of 
the Federal Bar Association—of what it is, 
where it is or why it is. 

I am personally acquainted, however, with 
a great many Commissioners of the different 
states and with their method of procedure. 
There must be a finding of facts and con- 
clusions must be reached before an order is 
issued; that rule is applied by State Com- 
missions in most instances. Perhaps Mr. 
Beer has attended sessions of some of our 
national law-making departments of the 
government where expediency prevails in- 
stead of fact, and has confused these with 
the State Commissions. Perhaps he will ad- 
mit that big business may have a few pawns 
in Congress and in various state legislatures. 
In fact, I believe that Mr. Beer would like 
to do away with the jurisdiction vested in 
the different State Commissions and place 
it somewhere in the environs of said Mr. 
Henry W. Beer, President of the Federal 
Bar Association. 

; W. D. Craypoot, 
Chairman, Corporation Commission, 
Phoenix, Arizona. 
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The March of Events 





Alabama 


Discontinuance of Interstate 
Trains Without Com- 
mission Consent 


A= were heard before the United 
States Supreme Court on April 24th and 
25th in the case of St. Louis-San Francisco 
Railway Company v. Alabama Public Service 
Commission, involving the constitutionality 
of an Alabama statute purporting to give the 
Commission the power to impose penalties 
upon railroads which discontinue interstate 
trains, serving part of the state, without 
Commission approval. 


Counsel for the railroad argued that such 
attempted regulation was in violation of the 
interstate commerce clause as a direct inter- 
ference with interstate operations. Counsel 
for the Commission contended that the su- 
preme court should not entertain a bill for 
injunction until the complainant had exhaust- 
ed its remedies with the Commission, and 
further that the state in the exercise of its 
police power might require railroads to pro- 
vide reasonable, adequate, and suitable facil- 
ities for the convenience of the communities 
served by them, although such regulation of 
carriers might incidentally affect interstate 
commerce. 


e 


California 


Gas Control Bill 


A= sponsored by the local conservation 
committee of the American Petroleum 
Institute and the State Board of Conserva- 
tion, appointed by the Governor of California 
two years ago, providing for curtailment of 
natural gas waste has been up before the 
state legislature. The measure will, it is be- 
lieved, automatically supersede the present 
agreement among operators for limiting oil 


output, though agreements are said to be en- 
couraged under its terms. 

While the bill is primarily styled as a gas 
conservation measure, the Wall Street Jour- 
nal remarks that it is quite obvious that mak- 
ing it illegal for “blowing, release, or escape 
of natural gas into the air,” will automatical- 
ly curtail oil production, as without means 
for taking care of natural gas, operators will 
be unable to complete oil wells indiscrimi- 
nately. 


e 


Phone Investigation Resolution 
Defeated 


‘7. California legislature has failed to 
adopt the Quigley resolution asking for 
a Congressional investigation of the tele- 


e 


~~ industry. The resolution grew out of 

move launched in Congress by Senator 
+ W. Johnson at the last session. Op- 
ponents of the resolution declared that the 
Johnson proposal had died at the last session 
of Congress and that the assembly was being 
asked to “make a fool of itself.” 


Connecticut 


Hearing on Electric Rates 


A= on a petition for lower electric 
rates in Winsted was held on April 18th 


by the Commission. Counsel for the peti- 


tioners quoted rates and methods of making 
them in Ohio and Georgia and claimed that 
there should be a lower rate in Winsted. 
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President Frank Travis of the Winsted 
Gas Company, it is reported in the Hartford 
Courant, said that he thought that the medi- 
um and large residential rates should be 
changed, and that the power rate was too low. 

The company introduced figures and graphs 
showing that the current furnished to Win- 
sted factories varied considerably, owing to 
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the fact that most of the factories have water 
wheels, which furnish electricity when there 
is enough water and use company current 


e 


only during the dry season. An informal 
meeting of the Commission was scheduled 
for May 16th. 


District of Columbia 


Chairman Childress Resigns 


or Hoover on April 27th accepted 
the resignation of Chairman John W. 
Childress as a member of the Public Utili- 
ties Commission, to become effective May 
3lst. Im accepting the resolution, President 
Hoover said: 

“I have received your letter of April 26th 
conveying your resignation as a member of 
the Public Utilities Commission. In accept- 
ing it I wish to express my appreciation for 
the devotion and fine service you have given 
in the public interest.” 

Mr. Childress resigned, it is stated in the 


Washington Star, to accept a position with 
the newly created United States Lines, Inc. 
of which he would be the corporation’s gen- 
eral agent for the District of Columbia, Mary- 
land, and Virginia. 

The resignation of Chairman Childress 
creates two vacancies on the Commission, 
one of which must be filled before May 31st 
lest the Commission be unable to function 
a, with its remaining member, Col. Wil- 
liam B. Ladue, engineering commissioner of 
the District. The other vacancy was caused 
by the failure of the Senate to confirm for- 
mer President Coolidge’s nomination of Col. 
Harrison Brand, 


e 


Court Attack on Deposits 


HE recent order of the Commission per- 
mitting utilities to require deposits for 
gas, telephone, and electric service was at- 
tacked in the District supreme court on April 
22nd by the Washington Consumers’ Guild 
and E. C. Riegel, director of the Guild. 
Complaint is made against the refusal of 
the Chesapeake & Potomac Telephone Com- 
pany to install telephone service for the 
Washington Consumers’ Guild, Incorporated, 
because of its refusal to post a cash deposit ; 
against the discontinuance of service by the 
Washington Gas Light Company to Mr. Rie- 


gel because of his refusal to post a cash de- 
posit; and also because of the discontinuance 
by the Potomac Electric Power Company of 
service to Mr. Riegel because of his failure 
to make a deposit. 

The complainants demand that the order 
be set aside and that the utility companies be 
directed to discontinue the practice of de- 
manding deposits and to refund to depositors 
as quickly as possible sums now held by the 
corporations on deposit, together with 6 per 
cent interest from date of deposit, and to im- 
pound such sums as may be unreturnable aft- 
er a date to be determined by the court, sub- 
ject to the disposition of Congress. 


7 


Service Charge by Apartment 
House Owners 


Pye have recently been referred 
to people’s counsel Ralph B. Fleharty by 

Earl V. Fisher, executive secretary of the 
Public Utilities Commission, based on alle- 
gations that apartment house owners, in 


Electric Rate to be Reduced 


NCREASED earnings of the Potomac Elec- 

tric Power Company during the first 
three months of this year, District officials 
say, will make a reduction in electric rates 
practically mandatory. 


many cases, have increased their telephone 
service charges from 50 cents to $1 a month. 

The service charge made by apartment 
owners is in addition to the regular charge 
fixed for telephone calls by the Commission, 
and it is thought that it may come within the 
scope of the Commission order of Febru- 
ary 18th, prohibiting submetering of electric 
current. 


e 


The rebate to the company of cancelled 
taxes on poles, lines, and conduits, amount- 
ing to approximately $800,000, is an impor- 
tant factor. The present rate is 5.2 cents 
per kilowatt hour and it has been suggested 
that the rate may be reduced to 4.8 cents, 
or even lower. 
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Florida 


Gas Rate Reduction Held Up 


‘i reduction in gas rates announced by 
the city commission of West Palm 
Beach was temporarily restrained on April 
20th by Judge Halstead L. Ritter of the 
United States District Court. The Florida 
Public Utilities Company had appealed to 
the court alleging that a revision of rates 
would jeopardize its interests and finally re- 
sult in a sale of the properties to the city. 


The company in its petition alleged that 
it had property in West Palm Beach valued 
at $946,000 and that the average monthly 
gas bill rendered to its 3,500 consumers was 
less than $6.50. It was alleged that confis- 
cation would result from a reduction in gas 
rates from $2.50 per 1000 cubic feet to $2 
per thousand for the first 10,000 cubic feet 
per month, and in excess of 10,000 cubic 
feet, $1.80 per 1,000 cubic feet in accordance 
with the ordinance provisions. 


e 


Illinois 


Telephone Rate Dispute 


ee, Judge James H. Wilkerson has 
been holding a series of hearings on 
the rate dispute between the Illinois Bell 
Telephone Company and the Commission, 
with the city of Chicago as an interven- 
ing party. The company has been ob- 
jecting to rates fixed by the Commission, 
claiming confiscation. A temporary injunc- 
tion was issued permitting the company to 
continue using higher rates than those found 
by the Commission to be fair. The city 
asks that the injunction be dissolved. 

One of the points at issue is the right of 
the company to an 8 per cent return when 
the stock is owned by a holding company 
which makes other profits through the util- 
ity. Attorney William D. Bangs, on behalf 
of the telephone company, maintains that the 
court has jurisdiction only over the affairs 
of the local company. He asks a decision 


based on the cost of reproducing the prop- 
erties of the Chicago company, the rate to 
be consistent with an 8 per cent return. 

The city contends that the Chicago com- 
pany has been paying excessive amounts to 
its parent company; that the American Tele- 
phone & Telegraph Company received other 
benefits than dividends on stock from the 
local company; that the local company buys 
its equipment from the Western Electric 
Company without being able to decide wheth- 
er the equipment is necessary and the price 
reasonable; and that all previous rate ques- 
tions were decided by the courts on the basis 
of stock ownership alone, but because the 
Chicago company has been reduced to a de- 
partment of the larger system, the earnings 
of the larger system instead of the smaller 
should govern. 

There are also differences between the 
parties in regard to total value, going value, 
depreciation funds, and working capital. 


e 


Indiana 


Cambridge City Phone Rates 


7S petition of the Cambridge City Tele- 
phone Company to reestablish toll rates 
between its exchanges was taken under ad- 
visement by the Commission on April 11th 


e 


Electric Rates for Power 
and Heating 


HE town of Walkerton has filed a peti- 
tion with the Commission asking for 
a power and heating electric rate. The town 
is buying its current from the Northern In- 
diana Public Service Company under a con- 


following a hearing. The company operates 
a number of exchanges in the vicinity of 
Cambridge City and it now seeks reversal of 
a recent order which required it to provide 
free toll service between its exchanges lo- 
cated not farther than ten miles apart. 


tract signed in 1913 to run for twenty years. 
The town pays 5 cents per kilowatt hour 
for its illuminating current and 4 cents per 
kilowatt hour for power to operate the town 
motors and the water works. 

Recent developments in the field of elec- 
tric appliances, it is stated in the Walkerton 
Independent, now make it necessary that 
there be a cheaper rate for electric current 
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for such use. A rate of 3 cents to 34 cents 
per kilowatt hour is declared to be necessary 


e 


Protest Against City’s Rates 


I \y protest against the rates and 
service of the municipal water and elec- 
tric light plant at Rushville, it is reported 
in the Indianapolis News, was filed on April 
23rd with the Commission by approximately 
twenty citizens and firms. 
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if one is to operate an electric stove econo- 
mically. 


Practices of the plant, it was alleged in 
the complaint, are unreasonable and discrim- 
inatory and tend to force industries out of 
the city. It was asserted that a branch of 
a glove making concern had threatened to 
move out of town because of the high rates 
on electric power and lighting prevailing in 
the community. 


e 
Kansas 


Offer of Cheaper Gas 


T= Wichison Gas Company, it is report- 
ed in the Wichita Beacon, on April 15th 
made a direct proposal to furnish gas to do- 
mestic users in Wichita at a rate approxi- 
mately 20 per cent lower than that now 
charged by the Wichita Gas Company. The 
gas would be furnished to all homes in the 
area of the company’s lines, which now fur- 


nish industrial gas to the city’s larger in- 
dustrial concerns and business places. 

While those close to the administration, 
says the Beacon, expected early passage of 
the proposal, it would probably be some time 
before the gas would be served at the lower 
rate. Injunctions, law suits, and other le- 
gal red tape, it was said, would have to be 
cut, which would probably cause the matter 
to hang fire for several months. 


@ 
Louisiana 


Compromise of Rates 


NNOUNCEMENT has been made that a 
compromise which will decrease the 
electric light and power bills of Shreveport 
residents to the extent of $139,057.14 an- 
nually was effected at an informal confer- 
ence before Commissioner Harvey G. Fields 
between city officials and officials of the 
Southwestern Gas and Electric Company. 
This followed an investigation and rate con- 
test which had lasted more than two years. 
Some time ago the city started suit de- 
manding a decrease in the rates, and at a 
Commission hearing the electric company 
presented schedules which would mean a 
saving of $80,000 a year to the city. The 


compromise, however, was not accepted and 
the city presented its own schedules, which 
it was believed would save $150,000 a year, 
with the. intention of carrying the case 
through a trial before the Commission if 
another offer was not presented by the com- 
pany. 

The compromise just reached was the 
outcome of these negotiations. The city then 
arranged to have its expert work with the 
expert of the company in figuring the sched- 
ules for each class of service which would 
produce the total decrease. In studying the 
rates as a basis for the compromise, the dif- 
ferent classes of service offered by the com- 
pany were taken separately. The city’s light- 
ing bill will also be reduced. 


v 
Maryland 


Competing Busses Cut Rates 


A= bus transportation fight has been 
going on between the lines owned by 
the Pennsylvania Railroad and the Nevin 
Bus Line, an independent company, both op- 
erating between Baltimore and Washington. 
The latter group began service on April 20th 
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announcing the one-way fare to Washingtona 
as $1.25 and the round-trip tariff as $2.25, 
the prevailing rates. The opposition, in ad- 
dition to reducing the round-trip fare to 
$1.75, made the one-way price $1. 

Joseph L. Kiekes, transportation engineer 
of the Public Service Commission, it is re- 
ported in the Washington Siar, said the 
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Nevin organization had secured permits from 
the Commission to operate interstate service, 
but that neither the Pennsylvania, in its own 
name, or in the name of the Philadelphia 
Rapid Transit Company, had secured such 
permits. The Pennsylvania Railroad recent- 
ly took over the Washington Motor Coach 


Company and is now operating these busses. 

George F. Cassidy, general manager of the 
Nevin line, is quoted as saying that his com- 
pany had been warned of opposition if jt 
began to operate. He said his company 
would meet the cut by lowering the fare 
below $1. 


e 


Massachusetts 


Hearing in Worcester Case 


HE hearing of the Worcester Electric 

Light Company case will not come up 
in the Federal District Court until June at 
the earliest, it has been prophesied. The 
hearing has been set ahead in order to ac- 
commodate Lothrop Withington, attorney for 
the Commonwealth, who is making a trip to 
Hawaii. 


The case involves an appeal of the utility 
from the decision of the Commission order- 
ing a reduction in rates from 7 cents to 5 
cents per kilowatt hour. The controversy 
was heard before a master, whose report in- 
volved points of law of considerable im- 
portance dealing with the proper basis of re- 
turn and apportionment between classes of 
consumers. Both sides filed exceptions to 
the master’s report. 


e 


Final Arguments in Gas Case 


Cee arguments were made on 
April 25th by Robert G. Dodge for the 
West Boston Gas Company and Larue 
Brown for petitioners protesting against 
rates. The hearing was closed with the un- 
derstanding that counsel for both sides might 
present certain data within a reasonable 
time. 

The argument by Mr. Brown included an 


attack upon the business judgment of the 
company in its extensions of plant, its land 
deals, coal contracts and disposal of coke, and 
an increase in the salaries of officers. 

Attorney Dodge defended the company’s 
land deals, declaring that although when the 
land was purchased there was no need for it, 
a need developed later. He also answered 
the other attacks on the utility, declaring 
that they were unwarranted and should not 
have been made. 


= 


Fitchburg Wants Lower Rates 


HE Commission on April 23rd began the 

consideration of petitions for lower 
rates for service furnished by the Fitch- 
burg Gas & Electric Company. Eugene A. 
Turcotte of Fitchburg, representing the peti- 
tioners, informed the Commission that he 
was prepared to submit evidence that the 
people of Fitchburg are paying from 11 to 
12 per cent more than residents of certain 
other communities on bills amounting to 
from $2 to $4.64. A group of questions, 
which company officials intimated they would 
endeavor to answer in the course of the 
hearings, were submitted at the hearing by 
Mr. Turcotte: 

1. What is the cost of manufacturing elec- 
tricity in Fitchburg? 

Does the local company purchase cur- 
rent from the New England Power Com- 
pany? 

3. Does the company keep a scientific cost 
accounting, i. e., does the company know just 
what it costs to serve these different classes 
of customers: domestic, commercial, power, 


— street lighting? 

If all these forms of service are pro- 
ena at a joint cost, is not the company 
charging all the traffic will bear regardless 
of the profits or losses in each class of serv- 
ice? 

5. Does the Tenney Syndicate which con- 
trols the Fitchburg Gas & Electric Light 
Company belong to or is it connected with 
the National Electric Light Association? 

6. Does the Fitchburg Company contribute 
any of its earnings to the National Electric 
Light Association for advertising or propa- 
ganda? 

7. Will you tell us the amount contribut- 
ed for the purposes just mentioned? 

8. Have you read any of the evidence sub- 
mitted to the Federal Trade Commission 
showing enormous expenditures for propa- 
ganda by the Power Trust with which your 
company is associated? 

9. In order to make a surplus appear smal- 
ler, power companies sometimes use such sur- 
plus to erect costly buildings. Was such a 
surplus used in the erection of the present 
building quite recently? 
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Michigan 


Financing of Detroit Lines 


SSERTING that the present fare of the De- 

troit Street Railways is insufficient to 
meet the demands that are being made upon 
the system for extensions and improvements 
in service, John H. Morgan, auditor for the 
municipally owned lines, according to a re- 
port in the Detroit Free Press, has recom- 
mended a bond issue of $15,000,000 for the 
use of the department. Mr. Morgan states 
that the system cannot keep pace with the 
growth of the city on the present revenue 
because earnings are insufficient. 

That the fare of the municipal railway has 
been too low to provide for track rehabili- 
tation from the revenues received; that in- 
sufficient funds are available for purchase of 
new equipment; and that better service can 
only be obtained through refinancing, it is 


stated, has been known to executives of the 
system for several months, if not for years. 
But the report of the auditor is said to be 
the first public admission of these conditions, 
although several years ago charges were 
made that the financial statements issued 
monthly did not present a true picture of the 
condition of the lines. The account in the 
Free Press continues: 

“Several months ago the question of in- 
creasing the fare was raised, but later aban- 
doned due to the belief that such a move- 
ment was ‘not good politics.’ In lieu of an 
increase Morgan now suggests that the coun- 
cil be asked to appropriate $15,000,000 to be 
used by the D R. as it is needed. The 
street railway department could then use 
this money to provide better service and also 
to construct new lines to newly developed 
sections of Detroit.” 


Missouri 


Lease of Telephone Lines 


Se Commission has been considering the 
proposed leasing of the Kansas City 
Long Distance Telephone Company proper- 
ties by the Southwestern Bell Telephone 
Company. The lease as proposed is for a 
5-year term with an annual rental of $35,000. 
It concerns long-distance connections be- 
tween thirty-four independent and thirteen 
Bell exchanges in Western Missouri, in ad- 
dition to points in Eastern Kansas. 
Objections to the proposed lease have been 


entered by R. J. Ingraham, assistant city 
counsellor of Kansas City, and by the Middle- 
States Utilities Company, an independent 
telephone organization operating in North- 
west Missouri and Southern Iowa. The 
city’s objection is based upon the ground 
that competition would be stifled, while the 
Middle-States Utilities Company objects on 
the ground that it could not obtain connec- 
tions at certain points with the Bell organi- 
zation that it alleges could be obtained 
with the Kansas City Long Distance Com- 
pany should the latter continue in business. 


e 


New Jersey 


Opposition to Water Diversion 


TTORNEY-GENERAL William A. Stevens, it 

is reported in the New York Sun, has 
recommended to Governor Larson that New 
Jersey file suit in the United States Supreme 
Court to restrain New York city from di- 
verting water from the tributaries of the 
Delaware river. New York’s proposed di- 
version followed the failure of New Jersey 
and Pennsylvania to ratify a tri-state treaty 
for allocation of the waters of the Delaware 
between the three states. 

The attorney-general also suggested the 
advisability of New Jersey applying for leave 
to become a party to the diversion suit of 
Connecticut against Massachusetts, now 


pending before the United States Supreme 
Court, in order “to impress the court with 
the magnitude of the question involved and 
to avoid an adverse precedent in that case 
which would be unfavorable” to New Jer- 


sey. 

The Board of Water Supply of New York 
city has completed plans for a diversion to 
be accomplished by a watershed with an area 
of about 610 square miles. Application has 
been filed by the city with the Commission 
of Water Power and Control of New York 
state for approval of the diversion. Haste 
in the New Jersey action is said to be im- 
perative to insure a decision by the Supreme 
Court, if possible, before New York city 
starts work on the project. 
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Hackensack Water Rates 


TT? withdrawal of Bergen county towns 
from the opposition marshalled against 
the 20 per cent increase in water rates of the 
Hackensack Water Company has left the 
Hudson county communities to fight the rate 
increase alone and has also caused a rift be- 
tween the municipalities of the two counties 
over the question of allocating rates. 
Experts employed by the Bergen county 
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municipalities, it is reported, are convinced 
that further opposition would be useless; that 
the water company, if it insisted, could have 
obtained even higher rates than those de- 
manded. 

Hudson county representatives, however, 
insist that the increase is not justified and 
especially that no increase should be granted 
in rates to Hudson county, where rates are 
now higher than those collected in Bergen 
county. 


y 
New York 


Street Car Companies May 
Operate Busses 


A= law approved by Governor Roose- 
velt on April 17th, in the opinion of 
traction lawyers, gives street railway com- 
panies the right not only to substitute busses 
for trolley cars without change in existing 
franchises but also to establish bus routes 
to supplement existing surface systems. 

The measure provides in part: “When- 
ever the Commission shall be of the opinion, 
after a hearing, had upon the application of 
any street railway corporation or railroad 
corporation, that the public interest will be 
served by the operation of stages, busses, 
or motor vehicles, wholly or partly in place 
of or supplemental to cars or trains upon 


tracks, on any portion of the route of such 
railroad, the Commission may make an or- 
der authorizing such whole or partial sub- 
stitution or such supplemental operation and 
thereupon such corporation shall be author- 
ized to operate busses or motor vehicles up- 
on such portion of its route. . . . The 
Commission may also make an order author- 
izing any street railroad corporation or rail- 
road corporation to operate stages, busses, 
or motor vehicles upon streets, highways, 
and public places not included in, but form- 
ing a route or routes or portion of a route 
connecting with any part of the route of 
such railroad or forming deviations there- 
from or in connection therewith, provided 
such corporation obtains the consent or con- 
sents of the local authorities, as required by 
the Transportation Corporations Law.” 


e 


Decision Expected in Electric 
Rate Case 


Aw in the 5-year fight by the city 
of New York for a reduction in the 
cost of electric current may be handed down 
about the first of June, according to an an- 
nouncement by Commissioner William R. 
Pooley, reported in the New York World, 
following cross-examination at a hearing be- 


e 


fore him of Dr. William C. McClellan, au- 
thority on electrical construction, by attor- 
news representing the New York Edison 
Company. 

Dr. McClellan testified to an appraisal of 
$245,574,784. Jacob H. Goetz, counsel for 
the utility company, inferred that the ex- 
pert had failed to take into account such 
items as maintenance of reserve power, ex- 
penses preliminary to organization, and go- 
ing value. 


Ohio 


Gas Rate Briefs 


| for the state of Ohio in the city- 
state gas suit to prevent the East Ohio 
Gas Company from discontinuing its service 
at Cleveland pending its battle for higher 
rates were filed in the Cuyahoga county ap- 
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pellate court on April 14th by Attorney Gen- 
eral Gilbert Bettman. 

City Law Director Carl F. Shuler had al- 
ready filed the city’s brief in the court bat- 
tle that had come into the court of appeals 
from a common pleas court decision which 
gave the East Ohio the right to abandon its 
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mains and shut off service to thousands of 
gas consumers in Cleveland and adjacent 
communities. 

A temporary injunction was granted by the 
appellate court to the city restraining the 


Gas Rates in Columbus 


C—_ city officials have been consid- 
ering a new rate ordinance governing 
the gas service of the Ohio Fuel Gas Com- 
pany. The rate provided in the ordinance 
is 55 cents a thousand with a 65-cent serv- 
ice charge. The present rate fixed by Fed- 
eral Judge Hough is 48 cents a thousand, 
with a minimum charge of 75 cents. 

E. M. Tharp, director of public relations 
for the utility company, it is reported in the 
Columbus Citizen, has estimated that the 


Toledo Gas Ordinance 


Brome ~~ authorizing the creation of a 
Gas Rate Commission to study a pro- 
posed revision of natural gas rates was 
amended by the Toledo council on April 13th 
to give the Commission specific powers to 
recommend new rates. This was approved 
by Mayor W. T. Jackson on April 23rd. 


gas company from stopping service. The 
court will hear arguments on the briefs filed 
and will rule whether to allow a permanent 
injunction. It is expected the case will go 
to the Supreme Court. 


average price of gas in Columbus under the 
new rate proposal before the city council 
would be 62.8 cents per thousand cubic feet. 
On the basis of this estimate the proposed 
new rate is an increase of almost 15 cents 
a thousand. 

Mr. Tharp challenged the statement that 
the service charge will hit the “poor man.” 
Doctors’ and dentists’ offices and apartment 
dwellers are the small consumers, he said. 
Many “poor families,” according to his state- 
ment, depend upon gas for all heating pur- 
poses and their bills are $14 to $18 a month. 


The Commission will consist of three 
members. One of these is to be appointed 
by the mayor, one by the vice-mayor, and 
the third to be selected by the two ap- 
pointees. It will have the power to check 
over the statements of receipts, expendi- 
tures, inventories, and appraisals of the 
Northwestern Ohio Natural Gas Company, 
which serves Toledo. 


Pennsylvania 


Final Arguments on Telephone 
Rates 


ros arguments in the case of Johns- 
town and other municipalities against 
the rates of the Johnstown Telephone Com- 
pany, which were established in the Spring 
of 1927, were heard by the Commission on 
April 15th. 

Differences in the appraisals seem to be 
the main point at issue. City Solicitor Till- 
man K. Saylor contended that the old rates 
were ample to give a fair return on the rate 
base advocated by the complainant, while 
Attorney Hull, appearing for the company, 


Gas Rates for Heating 


HE Philadelphia Suburban Counties Gas 
& Electric Company on April 6th, it is 
stated in the Upper Darby Herald-Tribune 


argued that the appraising engineers for the 
company took more time and were more 
nearly correct in their figures. 

The complainant made much of the man- 
ner of increasing the rates, alleging that they 
were increased in March 1927 to become ef- 
fective April Ist of the same year with a 
notice attached that if the rates were protest- 
ed a second rate would be announced. 
There was a protest, it is stated, and a sec- 
ond increase effective May 1, 1927 was an- 
pr The first hearing was held in June 

The claim is made that the old rate should 
be reinstated or reduced and that the ex- 
cess already collected be refunded. 


e 


filed with the Commission a new rate for 
gas for house heating. 

The new rate would be 75 cents a thou- 
sand cubic feet of gas for heating purposes, 
representing a saving over the prior rate of 
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approximately 20 per cent. Its main pur- 
pose is to make gas for domestic heating 
purposes available for the average home. 
“As a basis of comparison,” H. R. Ster- 
rett, regional vice- -president of the company, 
is quoted as saying, “we might consider the 
house whose present fuel cost amounts to 
$210. The same house could be heated by 
s, at the 75-cent rate, for approximately 
$300, or about $90 more than is generally the 
case at present. But to the home owner who 


Water Rights Disputed 


HE city of Philadelphia has been seeking 
in court to restrain the Philadelphia 
Suburban Water Company from taking 10,- 
000,000 gallons of water daily from Perkio- 
men Creek. The city contends that the com- 
pany should content itself with taking the 
water at flood times and storing it for future 
use. 
The company, says the Philadelphia Pub- 


employs a heater man, this differential is 
entirely wiped out. On the other hand, there 
is a certain intangible value which must be 
attached to gas heating conveniences, because 
of automatic regulation, and the extended 
life of draperies, wall paper, paint, etc., 
which this system of house heating brings 
about. There are in the neighborhood of 
500 homes now being heated by gas in Sub- 
urban-Counties territory. Over 3000 instal- 
lations are anticipated by 1933.” 


7 


lic Ledger, has decried the selfishness of the 
city in seeking to bar other users of the vast 
supply of water available in the Schulykill 
and its tributaries. The company, it is re- 
ported, does not deny the city has riparian 
rights in the Schuylkill but contends that 
those rights do not extend all the way to 
Perkiomen Creek. It is further contended 
that the city has the right to use the river 
water for the purposes of the park and not 
for general city use. 


e 


Wisconsin 


One-Man War On Car Company 


| oa Lux on April 13th started a one-man 
war against the zone fares of the street 
car company in North Milwaukee. The war 
ended on April 17th. 

Mr. Lux, who some time ago was elected 
alderman in North Milwaukee on an out and 
out platform of annexation to the city of 
Milwaukee, had used as a campaign argu- 
ment the possibility of having one fare zone 
in North Milwaukee instead of two zones. 
When one hundred days after annexation, 
the two zones continued, Mr. Lux started 
boarding cars and refusing to pay zone fares, 


being forthwith ejected from the conveyance. 

In calling a truce he said that his objec- 
tive in refusing to pay zone fares was the 
forcing of public attention to the fact that 
the citizens of the section were very much 
interested in the matter and that he desired 
also to discover what progress was being 
made before the Commission on the question 
of fare changes, and if there was any un- 
necessary delay in handling the case. After 
a conference with the city attorney and attor- 
neys for the company he was convinced that 
there were no obstacles being thrown in the 
path of an early solution, and abandoned his 
attempts to ride for one fare. 


e 


Mass of Figures too Much 
for Consumers 


HEN a hearing was begun on April 22nd 

in regard to Wauwatosa’s demand for 
lower gas rates several citizens were on hand 
to register their protest. The technical side 
of the matter was heard first, however, and 
it is reported in the Milwaukee Wisconsin 
News that as the hearing proceeded, the facts 
and figures became more puzzling, and after 
a few minutes the civilians began to drift out 
of the hearing room, more or less dazed 
by the flood of statistics, until only a hand- 


ful of the interested ratepayers remained. 

Ewald Haase, vice president of the Wau- 
watosa Gas & Lighting Company, testified 
that of all Wisconsin cities below 30,000 
population only one had a lower gas rate 
than Wauwatosa. The domestic users’ rate 
is $1.15 per 1000 cubic feet. Mr. Haase 
also pointed out that the city is so spread 
out that laying of the mains is costly. 

City Attorney Albert Houghton raised the 
point that when the Milwaukee Gas Light 
Company recently lowered its rate 5 cents 
a 1000 cubic feet to the Wauwatosa Gas & 
Lighting Company, the reduction was not 
passed on to consumers. 
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INDIANA PUBLIC SERVICE COMMISSION. 


JAP JONES et al. 
v. 
WABASH VALLEY ELECTRIC COMPANY. 
[No. 8894.] 


Apportionment — Valuation — Local and general electric systems. 
1. The general power system and the general distribution system of 
an electric utility serving several different cities, towns, and communi- 
ties should be considered separately from the local distribution system 
and works located in such communities in a rate case inaugurated by 
the petition of patrons in one of them, p. 575. 
Valuation — Failure to apportion — State law. 

2. The valuation of all of a utility’s property used in serving sev- 
eral different communities and including the utility property in such 
communities without apportionment would be an obstruction and viola- 
tion of the spirit of the state public utility law, which is founded upon 
the right of any ten persons in any community to petition the Com- 
mission for an adjustment of rates or service in their own particular 
community, p. 575. 

Valuation — Investment of funds advanced by consumers. 

3. Revenues paid by patrons, regardless of the form in which paid, 
cannot be used lawfully for new construction as permanent investment, 
p. 575. 

Valuation — Present fair value — Factors to be considered. 

4. Fair value and present value are interchangeable terms when 
used in a rate case and must not only show the value at the time of the 
inquiry but also reflect proper deductions from the history of the utility 
as well as reflect a glance at the future prospects and probable conse- 
quences of a proposed rate revision, p. 582. 

Valuation — Fair value — Factors to be considered. 

5. In determining fair value, no single evidence of value may con- 
trol although the cost to reproduce new, historical cost, and the repre- 
sentations of value made by the utility to other public bodies may 
deserve consideration as throwing light upon the evidences of value 
before the Commission, p. 582. 

Depreciation — Duplication of return. 

6. When a fund for depreciation is provided by the terms of mort- 
gage upon the property of a public utility and when such fund is shown 
to be adequate, additional allowance for depreciation cannot be justified 
and should not be allowed, p. 587. 

Valuation — Working capital — Electric utility. 

7. No allowance was made for working capital for an electric 
company which had been previously authorized to sell securities and 
had, in fact, sold them for the express purpose of providing working 
capital, p. 588. 

P.U.R.1929B. 36 
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Rates — Active room basis — Optional experiment. 
8. An electric company was required to put in effect an optional 
rate schedule based upon an active room basis, and to keep such op- 
tional rate in effect until further order of the Commission, p. 593. 


Return — Percentage allowed — Electric utility. 
9. Rates for an electric utility were adjusted upon an estimation 
of revenue calculated to yield a return of 7 per cent on the fair value 
of the utility property, p. 593. 
Depreciation — Investment of funds — Electricity. 

10. An electric company was allowed to set up a depreciation fund 
not to exceed 4 per cent per annum of the depreciable property used and 
useful in the utility service, and to invest the same temporarily in new 
construction for a period of not more than twelve months, p. 594. 


{January 26, 1929.] 


Perition of an electric company for increased rates for serv- 
ice; rates adjusted. 

Appearances: Barnes & Johnson, by Fred B. Johnson, Indi- 
anapolis, Ralph K. Lowder, City Attorney, Martinsville, and O. 
C. Toner, Martinsville, for petitioners; Fesler, Elam & Young, 
by J. W. Fesler, Indianapolis, Glenn Van Auken, Indianapolis, 
Bowers, Feightner & Bowers, by Fred H. Bowers, Huntington, 
and §. C. Kivett, Martinsville, for respondents. 


Singleton, Chairman; Harmon, Commissioner: Seventeen 
citizens of the city of Martinsville, Indiana, patrons of the 
Wabash Valley Electric Company at Martinsville and vicinity in 
the use of electric current and gas, filed with the Public Service 
Commission, on March 16, 1927, their petition as follows: 

“The following named patrons of the Wabash Valley Electric 
Company, of Martinsville, Indiana, hereby petition your Hon- 
orable Body for reduction of electric and gas rates in Martins- 
ville, Indiana.” 

The first date of hearing was set for June 20, 1927. Upon the 
plea by the utility that preparations for hearing could not be 
completed by that time, by agreement of the parties postpone- 
ment of date was had to July 12, 1927, at Martinsville. In the 
meantime the petitioners and other citizens of Martinsville and 
the respondent utility conferred in an effort to agree upon rates. 
These conferences were without success. 

On July 7, 1927, the utility offered for filing with this Com- 
P.U.R.1929B. 
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mission a preliminary optional schedule of rates for electric serv- 
ice, said optional rate schedule being on the basis of active rooms 
and being usually referred to as the “active room basis” for 
electric rates. As a result of this preliminary optional rate 
schedule being filed, the majority of the petitioners agreed with 
the utility to further postponement of date of hearing from July 
12, for the purpose of obtaining the experience afforded by this 
optional rate schedule. 

On July 9, 1927, this Commission approved an order based 
upon the above agreement and fixing Tuesday, November 8, 
1927, as the time to which such hearing should be postponed. 
Later it was found necessary to change the date to November 7, 
1927, and this was done. 

The order approved July 9, 1927, approved the filing of the 
active room, preliminary, optional schedule; denied authority 
for respondent to put in effect certain rules filed with said sched- 
ule until such rules should be approved by this Commission; re- 
quired the utility to report monthly consumers’ data, setting forth 
the experience of the utility and its patrons with the rates pro- 
vided in said active room schedule; required the utility to file an 
amended schedule applicable to power consumers and especially 
applicable to the demand charge for such consumers, and to pro- 
vide a rate applicable to use of current by large users of light, 
such as sanitariums. In the approval of this order with the 
above provisions all members of the Commission concurred. 

Consistent with the proceedings outlined above, hearing was 
called in the City Building at Martinsville, Indiana, at 10 o’clock 
A. M., November 7, 1927, all the parties being present and par- 
ticipating. Prior to such date respondent had filed a motion that 
petitioners be required to make petition more specific. Omitting 
caption and signatures, said motion was in words and figures as 
follows: 

“Comes now the Wabash Valley Electric Company, respondent 
in the above numbered cause, and moves the Commission to re- 
quire petitioners to make their petition more specific herein in 
the following particulars and each of them, separately and sev- 
erally, to-wit: 

“1. That petitioners be required to state what. rates, tolls, 
P.U.R.1929B. 
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charges, schedules, joint rate or rates, in which petitioners are 
directly interested are in any respect unreasonable or unjustly 
discriminatory. 

“2. That petitioners be required to state specifically what reg- 
ulations, measurement, practices, or act affecting or relating to 
the service are in any respect unreasonable, unsafe, insufficient, 
or unjustly discriminatory. 

“3. That petitioners be required to state specifically what serv- 
ice is inadequate or that cannot be obtained. 

“4. That petitioners be required to state specifically some 
grounds for a complaint as set out and authorized by the statute 
governing hearings before the Public Service Commission. 


Memorandum 


“Tt will be observed that the petition herein states no cause 
for a hearing as required by the statute. The petition purports 
to be by patrons with a general request that the Public Service 
Commission reduce gas and electric rates in Martinsville, Indi- 
ana. This does not raise any question of fact to be investigated. 
There is not a claim that the rates are too high; that they are 
unreasonable; or in any particular improper. The Commission, 
the utility, and the public are entitled to know just what issues 
are to be presented. 

“We respectively submit that the motion be sustained.” 

At the beginning of the proceedings this motion was discussed 
at considerable length and petitioners were required to file such 
amended petition. Amended petition was filed by petitioners in 
words and figures, as follows: 

“Come now the petitioners and the city of Martinsville in said 
above entitled cause and by way of answer to respondent’s mo- 
tion to make the petition more specific, say: 

“That the electrical rates, tolls, charges, schedules, joint rate 
or rates of the respondent charged its consumers in the city of 
Martinsville are unreasonable and excessive in that the rates 
produce a gross income or net revenue which provides more than 
an adequate return on the fair value of the property of respond- 
ent devoted to the use of the public in the city of Martinsville, 


Morgan county, Indiana.” 
P.U.R.1929B. 
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Respondents filed their answer to such amended petition and 
this answer was debated at considerable length. The answer was 
as follows: 

“Comes now the respondent, Wabash Valley Electric Com- 
pany, and an amended petition having been filed after 1:45 
o’clock P. M., of Monday, November 7, 1927, now at 10:00 
o’clock A. M. of Tuesday, November 8, 1927, reserving all ex- 
ceptions and without waiving any right to have a reasonable 
time in which to file an answer to said amended petition and 
prepare for a hearing on said amended petition, and expressly 
asserting and claiming the right to further time in which to 
answer said amended petition and to file intervening or cross- 
petition by respondent or other interested parties; and specifical- 
ly stating that it is impossible for respondent to fully and prop- 
erly present by answer or otherwise at this time the rights of 
respondent and consumers other than the petitioners; respondent 
in an effort to comply with the demand of the sitting Commis- 
sioners and hereby giving notice that further answers and plead- 
ing may be presented herein, tenders three separate paragraphs 
of answer to said amended petition herein and asks that the same 
be accepted by the Commission upon the conditions herein stated, 
which said paragraphs are as follows: 


Paragraph I 


“Respondent for answer to the amended petition herein denies 
each and every allegation in said amended petition contained. 


Paragraph II 


“The respondent, for a second paragraph of answer to the 
amended petition herein, alleges and says that the city of Mar- 
tinsville and territory adjacent thereto is one of the component 
parts of the territory served by the Wabash Valley Electric Com- 
pany and receives electrical energy from various sources of sup- 
ply as now provided by said system as a whole, and has the use 
and benefit of property used and useful outside the corporate 
limits of the city of Martinsville, and respondent further says 


that the rates, tolls, charges, and schedules for electrical service 
P.U.R.1929B. 
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as charged in the city of Martinsville, Indiana, and now in effect, 
are not unreasonable or excessive. 
“Wherefore, respondent asks that the claims of petitioners be 


disallowed. 
Paragraph III 


“The respondent for a third paragraph of answer to amended 
petition herein alleges and says: That it is a public utility as 
the same is defined by the laws of the state of Indiana and as such 
utility is now and has been for years last past engaged in the 
furnishing of electric service for residences, commercial and 
power purposes in a territory served by respondent comprising 
more than fifty communities, cities, and districts and, in addition 
to said services, furnishes large quantities of electrical energy 
for the operation of mines, gravel pits, and other industries out- 
side of any municipal corporation. 

“That said respondent obtains its electrical energy by putchase 
from interconnecting transmission lines owned and operatkd by 
other corporations and also has and maintains four plants for 
generating electric current for the use of the entire system in 
cases of emergency and when otherwise required. That said 
plants are maintained at the cities of Martinsville, Spencer, Sul- 
livan, and Clinton, Indiana, and the value and operating ex- 
penses and taxes of said plants are charged to the general power 
costs of said Wabash Valley Electric Company system. That 
said costs are so charged for the reason that said several gen- 
erating plants are maintained and operated for the use of the 
entire system and not for any one district or community. 

“That in connection with said business, the respondent owns, 
maintains, and operates numerous transmission lines intercon- 
necting the various communities, districts, and power sources 
and so maintains the same and has such connections that it is 
possible to have electrical energy from different generating 
sources and interconnecting points and all are used and useful 
in performing its service of furnishing electrical energy to the 
various cities, towns, and districts and other uses of its service. 
That by reason of said fact, it is impossible to fix a specific cost 
to any community or district without considering it in its rela- 
P.U.R.1929B. 
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tion to all other districts, communities, and persons served by 
said respondent throughout its said system. That without said 
interconnecting system and interdependent relations as herein 
described it is impossible to furnish the kind and character of 
service as now furnished within the rules of reasonable economy 
and with respect to natural equities and in such manner as to 
furnish equal opportunities for homes, factories, commercial, 
and other uses. That in addition to said generating and trans- 
mission properties, said respondent has and maintains a distrib- 
uting system confined largely to the several municipal corpora- 
tions and territory adjacent thereto. That one of the territorial 
districts as served by said respondent is what is known as the 
Martinsville District, which covers the territory within the cor- 
porate limits of Martinsville and certain territory adjacent there 
to, and in connection with said service respondent has and main- 
tains an office in the city of Martinsville to operate said service 
and care for said properties and to do any and all things neces- 
sary and proper in connection with the furnishing of electric 
service in said district. 

“Respondent further alleges and says that prior to July, 1927, 
respondent had in force, by and with the approval of the Com- 
mission, a schedule of rates and charges for electric service in 
said Martinsville District. That said schedule of rates and 
charges were based upon what is generally known as the Block 
system. That in the light of experience and the development of 
the electric service generally, and the increased use of electrical 
appliances, it became and is generally known that in order to 
furnish electric service for such appliances as well as light, the 
said schedule of rates as heretofore used can not be maintained 
and give equal opportunities to the various classes of homes 
without unfair discrimination and can not be maintained con- 
sistent with economic principles for operating a utility such as 
respondent and can not be operated on principles of natural 
equity and fair dealings to the several districts served. 

“That because of the facts as herein alleged, long before the 
filing of the original petition herein, respondent began an ex- 
tensive study of schedules and plans for furnishing electric 


service with a view of placing in effect schedules of rates which 
P.U.R.1929B. 
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would protect the equities of all ef its consumers and the sev- 
eral districts served, and furnish equal opportunity, without un- 
reasonable discrimination, and at the lowest practical cost, and 
in a manner to encourage the use of electrical appliances consis- 
tent with the needs of the communities served, and in such man- 
ner as to serve its different patrons and its different districts 
without unfair discrimination either as between the user in any 
district or as between the several districts. 

“That prior to July 9, 1927, after the filing of the original 
petition herein, respondent did prepare and file with the Com- 
mission a schedule of rates for electric service in the district 
of Martinsville as the same was then applied to residence serv- 
ice and also filed rates covering service for commercial use, 
sanitariums, and power purposes, all of which said rates and 
schedules are now in force under the order of the Public Serv- 
ice Commission, subject to change upon a final hearing and 
after observation of results over a reasonable trial period, which 
said schedule of rates as now on file is now referred to and 
made a part of this answer the same as if written out in full 
as a part hereof. 

“Respondent further says that said schedule of rates for 
residence service has been in force and under observation for 
current consumed beginning July 15th, and readings of Au- 
gust, September, and October 15th. That respondent is care- 
fully noting the results of said schedule and rates as applied to 
the several services and all classes of users in said district to 
which said rates apply. That in order to fully and fairly deter- 
mine the practical result of said rates, it will be necessary to 
have a practical test of the same over a period of time and 
actual conditions as the same varies from month to month and 
season to season and that a satisfactory test of said rates can 
not be had under a total trial period of six months. 

“Respondent further says that as a result of scientific studies 
of rates and the practical experience to this date and the ob 
servations made, it believes and now alleges the facts to be 
that said schedule of rates as filed and put into force tempo- 
rarily by the Commission will result in a reduction of cost to 


the electrical consumers of said district of from $10,000 to 
P.U.R.1929B. 
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$15,000 per year and that the reduction to consumers would be 
distributed fairly and equitably to the several services and to 
the several consumers in the different services and without un- 
just discrimination. 

“Respondent further alleges the facts to be that said sched- 
ule of rates will make possible the use of electrical appliances 
in all classes of homes giving to the 3, 4, and 5 room houses 
equal opportunities with the larger houses and at a cost that 
will permit the general use of said appliances consistent with 
practical home economies. 

“Respondent further says that the reductions so accomplished 
are such as will reduce temporarily the income of said utility 
below a fair and unreasonable return upon the value of its 
property used and useful in performing the service, but said 
utility asks for the adoption of said rate for the reason that 
it believes, and now alleges the facts to be, that with said rates 
greater use can be made of electric service and under conditions 
where the same can be served by the utility at the low cost and 
will finally be sufficient to provide a fair and reasonable return 
upon the value of its property used and useful in performing 
the service and without unjust discrimination to any class of 
users and without unjust and unreasonable discrimination as 
between the several districts or communities served by respond- 
ent. 

“Wherefore, respondent respectfully asks that the matters 
and things herein alleged be inquired into that such additional 
time for observation and experience be fixed as in the judg- 
ment of the Commission the facts warrant, and, upon a final 
determination of this cause, the form of schedule now tempo- 
rarily in force be made permanent with such changes in the 
amount in the scale of rates now fixed in said schedule as the 
evidence may show are necessary, if any, in order that the 
rates may be just and reasonable and such as will furnish equal 
opportunities and distribute the economic advantages of said 
rates fairly among the several classes of users and without un- 
just discrimination to any other district or community served 
by respondent.” 


The first session of this hearing continued through Novem- 
P.U.R.1929B. 
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ber 7 and 8. During this hearing petitioners introduced evi- 
dence. It was agreed by petitioners that respondents would 
not be required at that time to cross-examine these witnesses, 
because petitioners agreed to accept respondent’s representations 
that it had not completed its appraisals, was not ready to enter 
into hearing and, therefore, could not enter into hearing with 
prospect of completing the same. 

Respondent had moved that ten days be given in which to 
respond to the amended petition. This motion was denied, the 
amended petition was accepted and respondent was given an 
exception to said ruling. 

Before the introduction of evidence by petitioners, an open- 
ing statement was made by O. C. Toner in behalf of petitioners 
and by S. C. Kivett in behalf of respondent. 

Witnesses of petitioners examined were Earl L. Carter, chief 
engineer of the Public Service Commission of Indiana; Robert 
L. Gwin, accountant then connected with the accounting de- 
partment of the Public Service Commission of Indiana, having 
been in charge of the audit made by the Commission’s account- 
ing department of respondent’s books and records, and Law- 
rence Carter, certified public accountant, who identified peti- 
tioners’ Exhibits Nos. 3 to 8 inclusive. Cross-examination by 
respondent of above witnesses was postponed to time of subse- 
quent hearing. 

The date for subsequent hearing was agreed to by all the 
parties as January 9, 1928, the same to be held in the City 
Building at Martinsville, Indiana. At the time agreed upon 
public hearing was resumed. Commissioner Harmon joined the 
hearing Commissioner during all of the sessions beginning Janu- 
ary 9. During this hearing all of the witnesses who testified 
for petitioners at the preceding session were questioned by re- 
spondent in much detail. In addition, the following persons 
offered their testimony in behalf of respondent: Adam Gsch- 
windt, superintendent of the electric utility at Rockford, Illi- 
nois; L. B. Schiess, Indianapolis, treasurer and a Cirector of 
the Wabash Valley Electric Company, Northern Indiana Power 
Company, the Indiana Service Corporation, the Attica Electric 


Company and other utility companies affiliated with respond- 
P.U.R.1929B. 
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ent; B. E. Miller, Madison, Wisconsin, introduced as an expert 
in electric rates; J. F. McGuire, Fargo, North Dakota, mana- 
ger of the Union Light, Heat & Power Company, and intro- 
duced as an expert witness in electric rate schedules; William 
Beardsley, of Pekin, Illinois, in charge of operation and rates 
of the Central [Illinois Light Company at Pekin; Charles W. 
Spooner, Chicago, Illinois, a member of the firm of Spooner 
& Merrill, appraisal engineers; E. J. Haugh, Chicago, Illinois, 
expert accountant, representing the firm of Haskins & Sells, 
certified public accountants; Robert S. Drew, Evanston, [Illi- 
nois, representative of the Business Research Corporation; Wil- 
liam E. Vogelback, of Evanston, Illinois, public utility engi- 
neer, giving especial attention to rehabilitation of electric prop- 
erties involved; B. H. Lybrook, general superintendent of the 
power system operating department of the Wabash Valley Elec- 
tric Company; E. J. Kowalke, collector of miscellaneous statis- 
ties on the operation of the Wabash Valley Electric Company 
for the use of its present and other officers, and L. B. Andrus, 
president of the Wabash Valley Electric Company and president 
of several similar companies affiliated with it. 

This hearing continued at Martinsville, Indiana, during Jan- 
uary 9, 10, 11, and 12, 1928, and further hearing was had in 
the rooms of the Commission, at Indianapolis, Indiana, Janu- 
ary 13, 1928. By agreement of the parties, time was fixed for 
filing briefs, and briefs were filed. Reply briefs were filed by 
the parties also, thus completing the record in this cause. 

During the hearing the following exhibits were introduced 


by petitioners :-— 


Exhibit No. 1-A 

Appraisal by the Public Service Commission’s engineering 
department of electric property in Martinsville and vicinity 
used in normal operation, on the basis of cost to reproduce new. 


Exhibit No. 1-B 
Appraisal by the Public Service Commission’s engineering 
department of electric property in Martinsville not used in nor- 


mal operation, on the basis of cost to reproduce new. 
P.U.R.1929B. 
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Exhibit No. 1-C 

Appraisal by the Public Service Commission’s engineering 
department of electric property used in normal operation, on 
the basis of estimated original cost. 


Exhibit No. 1-D 

Appraisal by the Public Service Commission’s engineering 
department of electric property in Martinsville not used in 
normal operation, on the basis of estimated original cost. 


Exhibit No. 2 

Public Service Commission’s report of audit of books of the 
Wabash Valley Electric Company and the Martinsville branch 
of said company. 


Exhibit No. $ 

Petitioners’ calculation as to fair value of property based upon 
engineers’ appraisal of estimated cost to reproduce, plus esti- 
mated going value and estimated working capital. 


Exhibit No. 4 
Petitioners’ statement of income account based on property 
used and not used in normal operation. 


Exhibit No. 5 
Same based on property used in normal operation. 


Exhibit No. 6 
Petitioners’ exhibit of operating expenses and adjustments 
for period June 1, 1923 to December 31, 1926. 


Exhibit No. 7 

Amount of depreciable electric property calculated by peti- 
tioners as used in normal operation and as not used in normal 
operation. 


Exhibit No. 8 
Petitioners’ comparison of effect of the active room basis 
schedule, comparing a consumer with five active rooms and the 


cost of a like amount of current for a commercial consumer. 
P.U.R.1929B. 
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Respondents introduced the following exhibits during the 
hearing :— 


Exhibit A 
Operating statements for the year ended July 31, 1927. 


Exhibit B 

Comparison of local operating expenses and taxes (exclusive 
of power costs) for years ended December 31, 1926, and July 
31, 1927. 


Exhibit C 
Additions, improvements, and betterments, actual and esti- 
mated. 


Exhibit D-(1 to 18, inclusive) 
Spooner & Merrill’s appraisal as of September 1, 1927, allo- 
cation to use utility property—(consisting of five sheets). 


Exhibit E 
Spooner & Merrill’s appraisal of electric property at Mar- 
tinsville. 


Exhibit F-1 

Summary of retirements and maintenance charges, ratio 
thereof to plant, property, and franchises by periods from May 
31, 1923, to October 31, 1927. 


Exhibit F-2 
Haskins & Sells’ report on retirements of plant property from 
June 1, 1923 to October 31, 1927. 


Exhibit G 

Summary of gross income before depreciation and percentage 
ratio thereof to plant, property, and franchises and working 
capital by periods from May 31, 1923, to October 31, 1927. 


Exhibit H 
Report by Business Research Corporation on expense and 
fixed charges applicable to residence lighting service as a mini- 


mum monthly charge in Martinsville. 
P.U.R.1929B. 
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Exhibit I 
Report by William E. Vogelback, engineer, on rehabilitation 
study January 3, 1928. 


Exhibit J 
Condensed plant sheets for Wabash Valley Electric Company 
as of August 31, 1927, consisting of two sheets. 


Exhibit K 
Comparative operating data by months for the first eleven 
months of 1927, in duplicate. 


Exhibit L 
Results of application preliminary optional rates on the active 
room basis schedule on trial in Martinsville. 


Rates for Gas Eliminated. 


Stipulation was agreed to by all parties that the consideration 
of rates for gas should be eliminated from this cause, for the 
reason that the utility had filed a reduction in the rates for gas. 
Said rate schedule and said stipulation were accepted and ap- 
proved by the Commission. 


Discussion of Delay. 


During the hearing the respondent was asked to agree upon 
a date certain as of which date fair value should be found. 
It refused to do so. That matter was left with the Commission. 

The evidence of value fell into form as of about November 
30, 1927. The Commission believes that value should be found 
as of that date, although public hearing was conducted prin- 
cipally in January, 1928. 

Experts were brought from several states to testify upon 
active room form of schedule. Their testimony was so varied 
as to details of form in such schedules in their respective util- 
ities and was so unanimous as to the benefits of such schedule 
that the Commission felt inclined to obtain experience in the 
Martinsville field served in order to throw the light of expe- 
rience upon the expert testimony in the record. Accordingly the 


experience of the company for the year ending September 30, 
P.U.R.1929B. 
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1928, was obtained. Such study will be considered only as it 
may tend to clarify evidence in the record and not as evidence 
in this cause. 

Not only residence lighting but commercial, sanitarium, and 
power service were affected by new preliminary, optional sched- 
ules. The study referred to above was extended to these classes 
of service for the purpose stated above. 

The utility was provided with copy of the study thus made 
and was requested to submit suggestions upon study of the same. 
The request was rejected by President Andrus, by letter. 

The hearing Commissioner believes that these efforts have been 
in the interest of fairness, although they involved delay that 
has elicited some caustic criticism. Evidence in the form of 
prognostication should be tested by experience. Such test can- 
not be unfair to any one. The active room schedule is new 
in Indiana. It did not appeal with favor to the members of 
this Commission. The utility sought its own experience under 
it. The petitioners, for the most part, agreed to a period of 
experimentation. The Commission wished such period to be of 
some value to all parties; hence the effort to secure the expe- 
rience of one complete year and comparison of the same with the 
block rate which had been in effect for several years. 


Local Communities and the Utility Act. 


[1-3] Respondent insists that all of its property (the en- 
tire Wabash Valley system) be valued for the purposes of this 
cause, meaning thereby that valuation should not be confined 
to physical property used and useful in serving Martinsville and 
located within the territory served. Such theory would involve 
finding fair value of all the Wabash Valley Electric property and 
allocating to Martinsville said community’s share of total ex- 
pense and return, and its share of the total property value. 

This utility operates under an indeterminate permit, issued 
by the state of Indiana as provided by the Shively-Spencer Pub- 
lic Utility Act. The Public Service Commission of Indiana 
receives all of its authority from said act. 

Section 9 of said act provides for such valuation, specifies 


certain elements that may be considered in determining fair 
P.U.R.1929B. 








576 INDIANA PUBLIC SERVICE COMMISSION. 


value and says further:—“In making such valuation, the Com- 
mission may avail itself of any information in possession of the 
State Board of Tax Commissioners or of any local authorities.” 

Section 11 provides that the Commission shall serve a state- 
ment of value found “upon the public utility interested, and 
shall file a like statement with the clerk of every municipality 
in which any part of the plant or equipment of such public util- 
ity is located.” 

Section 14 provides that every public utility shall secure 
“the consent of the Commission and the proper local authort- 
ties” before availing itself of the benefits permitted by said sec- 
tion. 

Section 57 requires the Commission to investigate rates, prac- 
tices, and alleged discrimination upon petition or complaint of 
“any mercantile, agricultural, or manufacturing society or by 
any body politic or municipal organization or by ten persons, 
firms, corporations or associations . . . with or without no- 
tice” ete. Any (one) municipal organization is a proper party 
to petition. 

Section 97 forbids the Commission to issue a permit author- 
izing “any public utility in any municipality where there is 
in operation a public utility engaged in similar service under 
a license, franchise, or permit” until after public hearing, ete. 

Section 110 saves to municipalities their authority over the 
use of their streets, their authority over the kind and quality 
of utility service and their authority in many other respects, 
indicating that each municipality may preserve its identity 
as a unit of utility operation. 

All sections of the Shively-Spencer Act tend to preserve for 
the local communities and for the local patrons (ten persons) 
the right to complain and the right to be heard, without in- 
curring the burden of resisting the unreasonable and the unbear- 
able expense of a rate case involving all other communities 
served by any utility which owns transmission lines for service 
of many communities. 

Respondent’s contention is so impracticable as to be prohibi- 
tive. One class of patrons in a local community could have, 


and often have, a just complaint which they would better suffer 
P.U.R.1929B. 
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than to undertake to secure relief, if respondent’s theory should 
prevail. 

The Commission believes the only practicable and equitable 
procedure to be that the general operation of respondent should 
be considered as such and should be considered separately from 
the operation of units serving local municipalities. 

The right of ten persons and the right of any municipality 
to petition for reduction of rates or for adequate service would 
be abridged by the theory of respondent. The Indiana statute 
is specific in providing that ten persons or any municipality 
may petition and, the implication follows, that such right should 
not be abridged. 

If “all the property used and useful,” directly or indirectly, 
be valued in consideration of this rate case, it would not re- 
quire a severe stretch of imagination to include in said evalu- 
ation the electric properties from which the respondent pur- 
chased current, though same are properties of other utility 
corporations. 

In the case of the Hardin-Wyandot Lighting Co. v. Public 
Utilities Commission, 118 Ohio St. —, P.U.R.1928D, 560, 566, 
162 N. E. 262, the supreme court of Ohio, in May, 1928, up- 
held an order of the Ohio Utilities Commission in which the 
Commission refused to include in the rate base “parts of the 
general plant situated in upper Sandusky, Dunkirk, Kirby, and 
other municipalities.” The Ohio Case affected the city of Ken- 
ton, Ohio. The parts of the general plant excluded from the 
rate base, supra, were found by the court to be “used during 
a peak period to help the Kenton power house carry its load 
in territory outside of Kenton.” The court said:—“It is self- 
evident in a rate controversy involving public utility rates 
charged in a particular municipality that only property used 
and useful in furnishing service in such municipality should 
be valued for the purpose of establishing such rate.” 

The court stated further:—“An allocation was made by the 
Commission upon the basis of consumption of electric current 
in Kenton as compared with the electric current consumption 
in other territory served by the utility.” 

The Ohio Case, supra, is readily adaptable to the instant 
P.U.R.1929B. 37 
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case. The allocation of the current required to serve Martins- 
ville is the most convenient, the most accurate, and the most 
equitable method to follow. Such allocation in the instant case 
will place upon equal terms all communities served by this 
respondent. It will preserve the autonomy of each community 
served and will preserve for the citizens of each community 
the rights believed by this Commission to have been intended 
by the Shively-Spencer Public Utility Act to be sacred to them, 
viz.: the right to petition the state authorities for relief from 
excessive rates, from inadequate service and from discrimina- 
tory practices. It will protect the several communities from 
the burden of prohibitive costs of appraisals and audits in rate 
cases. Such excessive costs can not be avoided if the properties 
serving all communities served by the Wabash Valley Electric 
Company must be considered as a whole and allocated to deter- 
mine a fair rate for service rendered by the distribution system 
and local management in a single community. The establish- 
ment of a fair rate must not exclude common sense from the 
methods used in determining it. 

An examination of the respondent’s appraisals will disclose 
the fact that certain parts of their property have been omitted 
entirely, and other portions have been so intermingled that it is 
almost impossible to determine what is, or is not, included. 

Assuming, however, for the purpose of the illustration, that 
they have filed complete appraisals, would it not be well to 
consider briefly where this theory would lead to, if followed 
consistently? Assume that a petition was filed for a reduction 
of rates by the city of Martinsville. Would not this petition 
inevitably lead to an adjustment of rates, (if any change were 
made) in every one of the fifty or sixty cities, towns, and vil- 
lages served by the Wabash Valley system? In some cases 
the rate might be fair, yet all would have to be changed to con- 
form to the needs of the entire system. The city of Martins- 
ville would have no interest in the city of Spencer, yet by filing 
a petition Martinsville, according to respondent, could set in 
motion machinery which would directly affect every patron of 
the utility served in the city of Spencer. 


Another pertinent question which suggests itself, if respond- 
P.U.R.1929B. 
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ent’s theory is accepted, is:—Could there ever be any classifica- 
tion of the cities or towns as regards the rates paid for serv- 
ice? Theoretically, every city and village is a component part 
of the whole structure, and, as such, would undoubtedly be en- 
titled to the same treatment. Notwithstanding the fact that 
it might cost much more to serve some towns than others, all, 
in fairness, should join in carrying the burdens imposed by the 
system ownership. This being true, of course, the hamlet would 
take the same rate as the city, and, irrespective of cost to serve, 
would share equally in the blessings or burdens, as the case 
might be. 

Again, as a practical question, under this theory, could there 
ever be a separate determination of a rate in any city without 
a complete adjustment for the entire system? Obviously not, 
if all towns are component parts of the same system which must 
be valued together. Applying this reasoning to the present 
case, could there be a determination of a separate rate for Mar- 
tinsville with the record as it now stands? 

In addition to evidence of value, other things must be shown 
in determining a proper rate base, among which are operating 
costs, depreciation, etc. 

Is there any place in the record—any evidence as to operating 
costs in any municipality other than Martinsville? If there 
is no evidence of this kind, would there not be a vital lack of 
evidence both on the part of petitioners and respondent? In 
this connection should a single municipality ever be put to the 
burden of determining for a rate case these other elements en- 
tering into the establishment of the rate base? If this evi- 
dence is missing, would the Commission not be forced to do one 
of two things, namely, ask for additional evidence or find against 
both petitioners and the respondent on the ground of a lack of 
sufficient evidence. Such a course would be a travesty, to 
say the least. There should be some solution of the problem. 

The answer is apparently plain. When the Shively-Spencer 
law was enacted, certain conditions existed and the law was 
undoubtedly formulated to meet those conditions. Franchises 
and permits to operate, each one separate and distinct, had been 


granted to the utilities then operating. No municipal corpo- 
P.U.R.1929B. 
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ration would have presumed to grant any rights outside its 
boundary, and any such attempt, of course, would have been 
useless. These franchises, when the law came into being, were 
exchanged for indeterminate permits, which did not enlarge 
the scope of the several operations, but simply changed the 
status of them in a legal sense. 

If the Shively-Spencer act were repealed after the five year 
time limit had passed, these franchises would revert to their 
former status, subject to each and all of the limitations first 
imposed (§ 100). Remember also that the municipality may 
always purchase the “major part . . . of the property 
actually used and useful for the convenience of the public,” ete. 
(§ 100). 

Would respondent claim that, in order to make this pur- 
chase, the municipality would have to do all the things it in- 
sists must be done in the rate hearing in the case under con- 
sideration herein? If not, why should the rule be different 
in the one than the other? 

It will be noticed that the purchase can only be made after 
a hearing and on value to be “determined by the Commission.” 

By § 29 of the act it was very evidently intended that the 
separate entity of each city, town, and village should be pre- 
served. Clearly the granting of the franchise was a contract 
between the municipality and the utility and, while the opera- 
tion of this contract may be suspended, it cannot under our 
Constitution be abrogated, nor could any ex post facto law be 
passed which would change its effect. 

If there were any doubt about it being the intent of the 
law to maintain the separate entity of every municipal corpora- 
tion in the state, § 41 of the act furnishes additional proof of 
the fallacy of this reasoning. 

Very evidently the legislature, when it passed the Shively- 
Spencer Act, did not intend to build up state-wide utilities so 
large as to make it impossible to have any check on them, but 
they intended the formulation of a law which would be fair to 
citizens, municipalities, and utilities alike. 

P.U.R.1929B. 
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Cost of Energy at Gateways Is Equitable Basis. 


Should the entire Wabash Valley Electric Company be ap- 
praised, the income calculated and fair return on all the prop- 
erty (both general and local) calculated, for the purpose of 
allocating to Martinsville its proportion of the physical prop- 
erty, its share in the income and its obligation in rendering 
its share of fair return? Or, should the total energy generated, 
purchased and sold be allocated upon the basis of the amount of 
energy delivered to Martinsville, said delivery of energy to in- 
clude operating expense, taxes, fair return, etc., upon the gen- 
erating system and property used and useful in delivery? The 
former method would bring the consumers at Martinsville face 
to face with an insurmountable proposition in a rate case. The 
patrons in any community are authorized by the Indiana law to 
petition for regulation of rates and service. The patrons of 
any single community in the Wabash Valley system would be 
prohibited (by the great expense) from undertaking a valuation 
of all the property of the system. If this valuation were under- 
taken by this Commission, the expense would be an excessive 
burden upon any single community and would, if allocated among 
all the communities served, be an expense to the other communi- 
ties against which (in equity) they would have a right to rebel. 
In this connection could this Commission, without notice to all 
patrons of the utility, under the Constitution of both state 
and nation, “take property without due process of law” by in- 
creasing rates or apportioning costs in a hearing to which they 
were not parties. 

The quantity of energy delivered to the gateways of the 
several communities is ascertainable. The cost of same, includ- 
ing taxes, return, etc. is ascertainable. The cost to serve each 
community is, therefore, ascertainable. The Commission be- 
lieves that an impracticable method should not be employed 
when a convenient and fair method is available. Therefore, 
the Commission finds that the cost of current delivered at the 
gateways should be the method used in calculating the cost of 
service to Martinsville in the instant case and the terms of 


the order in this cause will be based upon such finding. 
P.U.R.1929B. 
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Against this theory it is argued that there must not be dis- 
crimination by the utility against any community. Elsewhere 
in this discussion it is set forth that the Indiana utility act is 
based upon the rights of the individual patrons to demand 
equitable rates and adequate service in their several communi- 
ties. The Constitution of Indiana and the Constitution of the 
United States are bottomed upon the preservation of the rights 
of the individual. 

The utility is familiar with its own rates, practices, and 
service. It can not lawfully escape the duty to guard against 
discrimination of any kind. The method announced above does 
not even discourage the utility from eliminating or eradicating 
discrimination in every form. (State ex rel. St. Louis Water 
Co. v. Public Service Commission, 316 Mo. 842, P.U.R.1927C, 
473, 291 S. W. 788.) 


Discussion of Evidences of Value. 


[4] Present value of the property is the value upon which 
the rates and charges must yield fair return. Fair value and 
present value are interchangeable terms when used in a rate 
case. The value found must be fair and it must be the value 
at the time of inquiry. It must reflect proper deductions from 
the history of the utility and service rendered by it; also it 
must reflect a glance into the future both as to prospect of 
increase or decrease in the volume of patronage, as well as the 
profits or losses that may result therefrom. Rates are not made 
for today only, but for a reasonable period of years. Fair value 
and fair rates must be compatible with each other. 

[5] In determining fair value, no single evidence of value 
may control. Cost to reproduce new is important evidence of 
value, but is not the sole evidence of value. Historie cost is 
important evidence of value, but is not the sole evidence of 
value. Representations made by the utility to other public 
bodies that deal with value deserve consideration as throwing 
light upon evidences of value urged upon this Commission. 

If the Commission be convinced that unit costs used in ap- 
praisals are “loaded,” this fact should be considered in the light 


of the record. If the Commission be convinced that representa- 
P.U.R.1929B. 
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tion made to the Board of State Tax Commissioners to press 
down unduly the tax base, that should be considered. If the 
Commission be convinced that the book cost is unduly low or 
unduly high, that fact should be considered. All evidences 
of value must be considered, each according to its degree of im- 
portance in determining fair value. 

If the property is depreciated, that fact must be consid- 
ered. If the property has appreciated, that fact must be con- 
sidered. If the service to patrons is below adequacy, the rate 
of return must be fair to patrons; if the service is adequate, 
equal consideration must be given to that fact. 

In other words, in a rate case, fair value must mean that 
the property will yield a fair return to its operators and will 
not require the patrons to pay more than a fair price for the 
service rendered them. The fairness must extend to those ren- 
dering service and to those receiving service. 

On the basis of January, 1927, prices, inventory as of April 
1, 1927, the engineering department of this Commission esti- 
mated the cost to reproduce new the electric property used in 


local service at Martinsville and vicinity at ...... $ 93,476.00 
Bamne, depreciated a6 2... ccccccscscescccscces 72,157.00 
Same, estimated original cost .........+.+.++: 89,169.00 


(Above estimates to reproduce new include allowance of 15 
per cent for construction overhead expense. ) 


The respondent’s engineers made corresponding estimate of 
cost to reproduce new, as of September 1, 1927, the property used 
i ME cine adecrcscccceencccevess $102,285.00 
Same depreciated .......c.cccccccccsceccecs 88,721.00 


(See respondent’s Exhibit D.) 


Respondent’s Exhibit C showed additions and betterments to 
Martinsville local plant completed from April 1, 1927, to No- 


vember $0, 1927, to be ... wc ccccccccccscccccese $4,116.36 

During the same period, paid on open work in 
PFOQTESS ......eeeeeees Cceccvccccscces eee 2,583.39 
$6,699.75 


P.U.R.1929B. 
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The purpose of this part of this exhibit was to bring down to 
November 30, 1927, the appraisal made by the Commission’s 
engineers as of April 1, 1927. 

The same exhibit, by the same method, showed that there 
should be added to respondent’s appraisal of the same property 
$4,116.09 to bring same down from September 1, 1927, to 
November 30, 1927. 

These additions would increase the Commission’s engineers’ 
appraisals as follows :— 


Estimated cost to reproduce new ....--ceeecseesssceeeseeeecs $100,175.75 
I CD, vic cccccconennsdsecss sesneeucecenereernor 78,856.75 
MOUREMOOEGR GUIRTERE GORE onc cess cccsccccccccccccscoseses 95,868.75 
Respondent’s estimated cost to reproduce new .........00--+- 106,401.09 
CID how hc sacs henccceanncsnsste eee ssdnsegeenen 92,837.09 


In Cause No. 6413 before this Commission, approved April 
27, 1923, P.U.R.1923E, 57, a value of $120,000 was fixed upon 
this property. Said value included :— 


I BN ined ie b8 ess eddeEKeees ewe eeindedweees $60,000.00 
WORKIN GORTERE oc ccc ccccccescccccvcccceccsccccsesccccccess 6,000.00 
GROME THD 5 ociccdccccccrscceseccceseseecsese cveseeeecenes 8,000.00 

DOO hike Sided cheredcinneecsecseciwenerinenisescenenin $74,000.00 


Including said standby plant, the value of the depreciable 
property was declared, in the same order, to be $101,000; value 
of the “constantly used property” was found in that order to 
be $46,000. 

What is known as stand-by plant, in said order, is now known 
principally as power plant. In 1923 it was supposed to be 
necessary and to be used to generate current at time when the 
transmission line then supplying current would fail to serve. 
In the instant case such portions of the stand-by plant of 1923 
as is not used in local service is declared to be used as a part 
of respondent’s general power system. This power plant was 
improved speedily and wonderfully after the petition was filed 
in the instant case. Its operation as a part of the power system, 
up to such time, was of questionable value. 

In the 1923 order (No. 6413, supra, P.U.R.1923E, at p. 
59) the book value (exclusive of $55,060.22 carried on the books 
as going value) was found to be $131,098.16. Concerning this 
the Commission’s order said :—“There is no evidence before the 
P.U.R.1929B. 
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Commission that the actual amount of investment is truly re- 
flected by the book value.” This remark seemed to be intended 
to carry especial significance. Evidently the company then 
owning the property was content because it accepted a total 
value for its physical property of approximately $25,000 less 
than shown by the utility’s books. 

The history of this property suggests close scrutiny of values. 

Transcript, page 524. Witness Charles W. Spooner, util- 
ity’s appraisal engineer. Question by counsel for petitioner 
concerning generating plant in Martinsville as part of respond- 
ent’s total power system: 

Q. Don’t you think that from what knowledge you. have that 
this local generating plant should be amortized out of the capi- 
tal account gradually ? 

A. I think they will be faced with that condition before very 
long. 

Further answer by the same witness disclosed that said gen- 
erating plant was included in his appraisal (Respondent’s Ex- 
hibit D-1) at $84,000, which corresponds with the figure of 
$46,829 in appraisal by the Commission engineers. 

In view of and in connection with this difference in depre- 
ciated appraisal of the Martinsville power plant, the witness 
testified that he gave the power plant at Clinton 87 per cent 
condition ; the power plant at Sullivan 80.6 per cent condition; 
at Spencer, 76 per cent condition. 

Witness stated that he gave the Martinsville power plant 834 
per cent condition, while the Commission’s engineers gave it 45 
per cent condition. Other testimony in the record indicated that 
the company has improved the condition per cent of this power 
plant after it was appraised by the Commission’s engineers. 
However, the evidence did not warrant the conclusion that the 
gap between the two per cent condition had been closed by 
such improvements, or even nearly closed. Mr. Spooner’s per 
cent condition of all this property, therefore, seems to deserve 
close scrutiny. 

Witness Spooner, testifying as to the cost of poles, stated 


that in some instances the cost of poles was higher in his ap- 
P.U.R.1929B. 
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praisal, in some instances higher in the Commission engineers’ 
appraisal; that in most instances the cost of poles in place was 
higher in his appraisal than in the Commission engineers’ ap- 
praisal, due to the fact that the witness added to the cost of 
material 4.56 per cent, to the cost of labor 17.85 per cent, while 
the Commission engineers included such items as part of their 
15 per cent overhead costs. The figures testified to above, by 
this witness, were in addition to witness’ own general allowance 
for overhead costs. 

The per cent added to material and labor costs by this witness 
in his appraisal, therefore, is 22.41 per cent in addition to his 
general per cent allowance for construction overheads, as com- 
pared with the Commission engineers’ 15 per cent. 

Mr. Spooner’s testimony disclosed the following contrasts be- 
tween his appraisal of poles in place in transmission lines in 
rural districts, similar poles in place in Martinsville and simi- 
lar poles in place in Martinsville as estimated by Commission 


engineers : 
Spooner & Merrill Commission 
Transmission Engineers 
Kind of pole Line Town Town 
Li tS aaa ore $9.96 $8.62 $7.22 
2 eS Pe rere 13.68 11.93 9.14 
30 ft. 7 in. (butt treated) ...... 17.44 15.69 13.42 
30 ft. 6 in. (western) .......... 12.07 10.35 8.85 


Generally speaking, pole prices and labor prices used by 
Spooner & Merrill were higher than the corresponding prices 
used by Commission engineers. Also, the overhead percentage 
added to both labor and materials was almost 50 per cent higher 
than the overhead percentage added by the Commission engi- 
neers. Also, the per cent condition of the property, generally, 
was higher than that found by the Commission engineers. The 
trend, throughout, was much higher in the appraisal by Spooner 
& Merrill than in the appraisal made by the Commission engi- 
neers. Reconciliation of these differences will compel the Com- 
mission to consider all obtainable evidences of value. 

Both engineers had access to current prices of material, to cur- 
rent prices of labor, to soil conditions in the territory and to the 


effect of contract construction upon total costs. 
P.U.R.1929B. 
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Mortgage Contract and New Property. 


[6] The respondent has given a mortgage upon its entire prop- 
erty. This mortgage requires the company to set up on the books 
from the earnings a reserve amounting to 124 per cent of the 
gross revenues obtained from all sources except income from 
securities. Mr. Schiesz, treasurer of the company and witness, 
testified as follows: (Trans. pp. 643-644.) 

“We are also entitled to make deductions for all expenses in- 
curred in connection with retirement or replacement of property, 
and such losses as might be incurred in that connection. The 
sum of the current maintenance and the expense and losses in 
connection with replacement and retirement of property is then 
deducted from the figure computed on the basis of 124 per cent 
of the gross revenues, and the balance remaining, if any, must 
be deposited with the trustee in the form of cash and the cash 
is actually deposited, if the report shows that there is a deficiency 
in expenditures. Following that step of depositing the cash, the 
mortgage, or the terms of Article V, or the provisions of Article 
V, state that the company is entitled to withdraw that money 
from the fund by one method of substituting fundable construc- 
tion which has not been made the basis for certification of bonds.” 

In 1926, the total requirement under the 124 per cent mort- 
gage clause was $132,707; deposited with the trustee for that 
year, $24,035.01; 1925, total requirement, $135,643.93, de- 
posited with trustee, $11,647.88. An exhibit prepared by this 
witness showed deposits in other years to be $56,891.63 for 
1923; $7,827.58 for 1924; and that expenditures for mainte- 
nance and depreciation for 1927 exceeded the revenues from the 
12} per cent by $79,669.29. 

The same exhibit showed the amount expended from this fund, 
before deposit with the mortgagee, to be $34,942.18 for 1923; 
$109,179.82 for 1924; $123,996.05 for 1925; $108,672.64 for 
1926; and $236,675.87 for 1927, leaving a balance for the five 
years to be invested in new construction as $20,732.81. 

It must be noted the expenditures from this fund in 1927 
were more than $112,000 in excess of the expenditures for any 
other year; that the petition for rate reduction in this cause was 
P.U.R.1929B. 
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filed during the early part of the same year; and that the testi- 
mony of this witness warrants the statement that the above bal- 
ances are invested in new construction. 

It follows that the patrons have paid for this new construction 
and that the property so constructed is appraised for valuation 
as a rate base upon which the company expects to earn a return. 
Fair value of the property must take into consideration these 
facts. 

The Commission believes the patrons should not be required 
to pay for utility property and pay a return upon the same prop- 
erty, without opportunity to participate in the return and in the 
management. 

Deprectation. 


Article V of the mortgage provides for the fund designated 
in the instrument “Maintenance, Depreciation and Improvement 
Fund.” Article V recites:—‘“All expenditures made by the 
company during any of such years properly and ordinarily 
chargeable to maintenance and depreciation of its property shall 
be charged on the books of the company to maintenance and 
depreciation, and the aggregate amount so expended for main- 
tenance and depreciation by the company in any such year shall 
be treated as a credit to the fund for such year.” 

It is apparent from the above that maintenance and deprecia- 
tion charges are covered in the 124 per cent provision of the 
mortgage. According to the terms of the mortgage these charges 
are to be made upon the company’s books. Utility law and sound 
practice require such charges to be made as a part of the oper- 
ating expense. Yet the company asks an allowance of 4 per 
cent per annum on the depreciable property for depreciation 
purposes in addition to the 124 per cent requirement. The re- 
quest seems to be for a double allowance for depreciation. Since 
the patrons must pay this, it is the Commission’s duty to deter- 
mine whether proper depreciation charges are covered in the 124 
per cent fund required by the mortgage. 


Working Capital Allowance. 


[7] The company seeks an allowance for working capital, the 
P.U.R.1929B. 
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amount so allowed to be a part of the rate base upon which the 
company should earn a return. Such allowance will not be made 
in this cause for the reasons given below. 

In Cause No. 7018, approved by this Commission June 26, 
1923, in which the Wabash Valley Electric Company was peti- 
tioner and in which it was granted “authority to issue bonds and 
stock to refund its obligations and to acquire the properties of 
other public utilities,” the Commission granted such authority 
in paragraphs designated in said order as “A,” “B,” “C,” “D” 
and “E” and other paragraphs. Paragraph E of said order 
reads : 

“$25,000 par value of its 7 per cent preferred stock and $110,- 
000 par value of its common stock to be sold for cash at not less 
than 90 per cent of par to provide working capital for the prop- 
erty of petitioner and the properties to be acquired by it.” 

The above paragraph appeared in the order by which the 
Wabash Valley Electric Company was authorized to acquire the 
property of the Martinsville Gas & Electric Company, which is 
the property involved in the instant case. 

Another paragraph of the order in Cause No. 7018 reads: 

“Tt is further ordered that on or before August 1, 1923, peti- 
tioner shall make report in writing to the Commission, showing 
therein the securities authorized herein that had been issued, 
sold, or exchanged, and the property and cash received therefor, 
and also showing therein the consummation of the purchase of 
the properties which petitioner herein asks authority to pur- 
chase.” 

On or about July 28, 1923, the Wabash Valley Electric Com- 
pany made report to the Commission as required by the last pre- 
ceding paragraph. This report was executed on the 24th day of 
July, 1923, and was sworn to by H. R. Ellis and Marshall V. 
Robb, the former being a vice president and the latter secretary 
of the Wabash Valley Electric Company at that time. In this 
report of stocks and securities sold it is stated that “the proceeds 
thereof were used for the purposes specified in said Certificate of 
Authority, and for no other purpose.” 


The last paragraph in the body of said report reads as follows: 
P.U.R.1929B. 
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“$25,000 of preferred stock and $110,000 of common stock sold 
at par, the proceeds to be used as working capital.” 

It appears, therefore, by virtue of authority granted by this 
Commission, working capital for the entire Wabash Valley Elec- 
tric System has been provided by the issue of preferred stock and 
common stock after public hearing; that the Martinsville Elec- 
tric Company is a part of the system for which said preferred 
stock and common stock were sold to provide working capital. 

In the appraisal made by the Public Service Commission’s 
engineers is included the sum of $6,566 for materials and sup- 
plies which is a part of the working capital of the utility and 
which is included for the Martinsville property only. It would 
be obviously unfair for the Commission to grant in the instant 
case further allowance for working capital, because it would be 
a duplication of working capital now included in the appraisal of 
the Martinsville property. 


Unit Cost of Energy Delivered. 


With respect to the income account, there is a sharp difference 
of opinion between petitioner and the respondents as to the power 
cost properly assessable against the consumers at Martinsville. 
The respondents assert a power cost of $59,037.10, and the peti- 
tioners that that power cost should be entered in the income ac- 
count at $30,469.50. This difference is a result of different 
methods of arriving at the unit power cost. 

Under the respondents’ methods, the sum of approximately 
$59,000 is arrived at by multiplying the number of kilowatt 
hours used in Martinsville for the twelve months’ period under 
consideration by a unit cost of $.027 plus per kilowatt hour. 
The total power cost, according to the petitioners, is arrived at 
by multiplying that same number of kilowatt hours by a unit 
cost of $.0139 plus. The difference between these calculations 
of power costs is so great that, obviously, the method of arriving 
at these unit costs is most important. 

During the year ending July 31, 1927, the Wabash Valley 
Electric Company purchased and generated a total of 57,549,193 
kilowatt hours. In that same period it sold a total of 51,457,770 
kilowatt hours. The difference between those two figures was 
P.U.R.1929B. 














JONES v. WABASH VALLEY ELEC. CO. 591 


accounted for by a line and transmission loss. In other words, 
during the year there was actually sold by the Wabash Valley 
Electric Company a little over 51,000,000 kilowatt hours at a 
cost, including power cost, operating expenses and taxes, of 
$719,175.91, or at a unit cost of $.0139 plus per kilowatt hours 
sold. 

All of this electrical energy was sold out of the interconnected 
transmission system or pool of power known as the Wabash Val- 
ley Electric Company. Of the total kilowatt hours sold 21,335,- 
114 kilowatt hours, or more than two-fifths of the total output, 
was sold to the Attica Electric Company and the Northern Indi- 
ana Power Company, and 31,122,656 kilowatt hours were sold 
to the so-called “gateways” of the Wabash Valley Electric Com- 
pany, including Martinsville. The Wabash Valley, therefore, 
sold two-fifths of its total kilowatt hours in that year to allied 
companies, and three-fifths to the so-called “gateways” of the 
company, including Martinsville, at an average sale price per 
kilowatt hour of $.0139 plus. It would have been expected 
that, inasmuch as all the electrical energy comes from the same 
pool of power, the price to Martinsville for that power would 
be the same as the price to the Attica Electric Company, that is 
$.0139 plus per kilowatt hours. This is the method which the 
petitioners used in arriving at that power cost. 

Page 7 of respondents’ Exhibit A, introduced by Mr. Schiesz, 
treasurer of the respondent company, shows that the Wabash 
Valley Electric Company sold electrical energy to the two allied 
Insull Companies at a cost of $.0125 per kilowatt hour, and 
sold electrical energy out of the same pool of power to Martins- 
ville for $.027 plus per kilowatt hour. 

Under the respondents’ method of calculation, electrical energy 
from a common pool was sold to allied utilities at less than the 
actual cost to the Wabash Valley Electric Company (selling 
company), and was sold to Martinsville and other towns in the 
system at substantially double the cost. 

In calculating the sale price of electrical energy the Wabash 
Valley Electric Company charged against the so-called “gate- 
ways,” including Martinsville, all of the depreciation and return 
that the Wabash Valley Electric Company was entitled to earn. 
P.U.R.1929B. 
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Respondent did not charge any of that depreciation and return 
against the two allied utilities, and also did not charge anything 
to meet operating cost and power cost. This was aside from the 
depreciation and return. In other words, under the respondents’ 
method of allocating its cost, the various towns in the system, 
including Martinsville, which purchased only three-fifths of the 
total output of the Wabash Valley Electric Company, paid not 
only for the depreciation and return charged on the three-fifths 
of the property devoted to its use, but did pay the depreciation 
and return charged on the entire five-fifths of the property, thus 
allowing the two allied utilities to escape without paying any 
depreciation or return whatsoever. Not only were the towns 
of the system, such as Martinsville, penalized by paying the de- 
preciation and return on the entire property, but were also penal- 
ized by paying some of the actual out-of-pocket power cost under 
the respondent’s method of calculation. 

To recapitulate, under the theory of respondent’s exhibit, the 
total over-all cost of all the electrical energy which the Wabash 
Valley Electric Company sold during the year in question, in- 
cluding depreciation and return, was $.0139 per kilowatt hour. 
This electrical energy, which cost $0.139 per kilowatt hour, was 
sold to allied utility interests at $.0125, or under actual cost. 
The same electrical energy, coming out of the same interconnect- 
ed transmission system and coming out of the same pool of 
power, was sold to the “gateways,” including Martinsville, at 
$.027. Obviously, this method of calculation and allocation is 
unfair to Martinsville, and the power cost thus arrived at by 
respondents is too high. 

The Commission believes, therefore, that the unit cost of power 
properly assessable against the city of Martinsville should be 
$.0139 plus, to which should be added fair return on the prop- 
erty used and useful to generate such current and deliver it to 
Martinsville. 

Conclusions. 


Having considered all matters presented in this cause and 
being thereby sufficiently advised, the Commission finds: 


(1) The fair value of the property used and useful for serv- 
P.U.R.1929B. 
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ing the petitioners herein is $87,000, including going concern 
value and working capital, as of November 30, 1927. 

(2) The fair rate of charge, by the general system of respond- 
ent to the city of Martinsville, for electrical energy furnished at 
the “gateway” of said city for service therein, is $.0172 per kilo- 
watt hour, which charge includes production cost, depreciation, 
and return. 

(3) The amount of working capital to which the electric prop- 
erty in Martinsville is entitled on account of its service to peti- 
tioners is exceeded by the amount of materials and supplies in- 
cluded in the appraisal of the Martinsville property. Therefore, 
no additional allowance should be made for working capital in 
this cause. 

(4) Demand by respondent for allowance for depreciation is 
met, as shown by respondent’s statement filed, by provision in 
Article V of mortgage on the utility property, in which 12} per 
cent of certain gross revenues of the company is set aside to be 
used for maintenance, depreciation, and improvement. For this 
reason no additional allowance for depreciation should be made. 

(5) Energy sold by respondent to other public utilities should 
be sold to them at no less price than is charged for energy fur- 
nished by said respondent to Martinsville at the “gateway.” 

[8] (6) The respondent should be permitted to put in effect 
a preliminary, optional rate for service, based upon the active 
room plan of rate schedule, and should be required to keep in 
effect such optional rate so long as such form of rate shall not be 
applied to the disadvantage of the patron, although the Commis- 
sion may not now be in complete harmony with such form of 
preliminary, optional rate. 

(7) The distribution system at Martinsville should be con- 
sidered separately from the power system and the general system 
of distribution of respondent in this cause, both as a matter of 
convenience and accuracy of calculation, and to preserve to the 
patrons of the several communities the rights intended to be pre- 
served for them by the Shively-Spencer Public Utility Act, 
amendments thereto and modifications thereof. 

[9] (8) The Commission finds that the schedule of rates and 


charges set out below will be adequate to meet the requirements 
P.U.R.1929B. 38 
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of the company for rendering service to Martinsville and to 
yield a 7 per cent return on the fair value of the company’s 
property. 

(9) The price per kilowatt hour charged to Martinsville for 
energy furnished at the “gateway” should not be more than 
Martinsville’s fair and equal proportion per kilowatt hour for 
all energy sold by the company’s general system to all customers, 
including allied public utilities to which energy is sold. 

(10) The Commission finds that the revenues of the respond- 
ent at Martinsville should be reduced not less than $25,000 per 
year, said reduction to be based upon the total revenues shown 
by respondent for the year ending July 31, 1927. 

[10] (11) The Commission finds that the respondent should 
set up in a depreciation fund, as required by law (Acts 1925, 
Chap. 64, p. 210), a sum not to exceed 4 per cent per annum of 
the depreciable property used and useful in Martinsville; that 
said sum should be taken from the proceeds accruing from the 
124 per cent clause in the mortgage; that said sum should be 
used for depreciation purposes only, consistent with the mortgage 
contract, but not inconsistent with the law; that the proceeds thus 
acquired used in temporary construction should not remain so 
invested for a period longer than twelve months; that the per- 
manent investment of such funds in construction of property 


should be forbidden. [Order omitted. ] 


Harmon and McIntosh, Commissioners, concur. Mr. McCar- 
dle and Ellis, Commissioners, not voting. 





WISCONSIN RAILROAD COMMISSION, 


RE WAUWATOSA MUNICIPAL WATER WORKS. 
[U-3771.] 


Rates — Service charge — Temporary service. 

Fixed expenses making up the service charge do not necessarily 
cease with temporary cessations in the use of service, and under such 
circumstances no allowance should be made for temporary vacancy of 

P.U.R.1929B. 
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premises, or for the fact that the customer may have used service for 
part of a billing period only. 


[January 23, 1929.] 


Apptication of a municipal water company for authority to 
increase rates; granted. 


By the Commission: Application was filed October 23, 1928 
by the Wauwatosa Water Works for authority to increase rates 
for public and private fire protection service. The application 
was modified to include the legalization of the charge of 12 
cents per 100 cubic feet for water sold to customers connected 
to the water main owned by the county of Milwaukee and for 
an interpretation of the application of the service charge per 
quarter. 

Hearing was held at Madison November 15, 1928. A. W. 
Hebbring, Superintendent, appeared on behalf of applicant. 
There were no appearances in opposition. 

As no charges had previously been filed by applicant covering 
private fire protection service, the proposed charges of $25 per 
year for a 4-inch connection and $50 per year for a 6-inch con- 
nection constitute an increase of rates to those customers formerly 
receiving this service free. It is proposed to increase the charge 
to the city for public fire protection service from $3,000 to 
$18,000 per annum. 

An analysis of the cost of supplying fire protection service in- 
dicates that the proposed charge to the city is reasonable and 
may be approved. The cost of supplying service to customers 
who have installed sprinkler systems, private hydrants, or stand 
pipes that are connected continuously to the system, will under 
certain conditions exceed the charges proposed. However, where 
the customer is required to pay for the connection, so that the 
utility’s investment in equipment necessary to supply this class 
of customers is practically the same as that required to supply 
general service, the annual charge for such stand-by service need 
cover only the capacity or demand costs which the utility incurs 
in keeping water available under pressure ready to supply the 
customers’ requirements at any time. The charges proposed 


appear reasonable and will be approved. 
P.U.R.1929B. 
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\ 
Examining the expense items incurred by a water utility in 


conducting its business, it is at once apparent that they differ 
very much in character, and an analysis will warrant the division 
of the rate into a service charge and an output charge. The Com- 
mission has pointed out in many of its decisions these differences ; 
hence, we need only summarize the conclusions at this time. 

Every customer is responsible for certain operating expenses 
and for a certain demand upon the plant as he exercises complete 
control of the service. Even if for considerable periods his de- 
mand is nothing, if his premises are still connected to the mains 
of the utility, the fact that the latter must carry his account on 
the books and be ready at all times to supply the service up to his 
maximum capacity would necessarily imply that, if costs are 
equitably apportioned, he will have to carry certain “capacity” 
and “consumer” expenses. 


In the case of the Wauwatosa Water Department the service 
charge requested by the department was placed at only $2 per 
year, an amount which covers but little more than the “consumer” 


costs usually included in the service charge. This consumer cost 
is made up of the expense of the meter department (testing, labor 
and supplies, removing and resetting, maintenance, etc.) ; custom- 
er’s premises expenses (attention to complaints or to improving 
the character of the service); commercial expenses (labor of 
bookkeepers employed on consumers accounts, meter reading, 
billing, labor and supplies, collecting) ete. 

The consumer and a part, at least, of the capacity expenses 
usually making up the service charge do not cease with temporary 
cessations in the use of water and hence the larger portion thereof 
is not proratable for portions of the accounting period. A service 
charge of the proportions of the charge here under consideration 
may be properly treated as a fixed charge, with no allowance for 
the temporary vacancy of the premises, or for the fact that the 
customer may have used water for part of a billing period, only. 

Premises which shall remain entirely vacant and use no water 
whatsoever for one or more full quarters should be considered as 
permanently vacant during such complete quarters and no service 


charge should be applied therefor. 
P.U.R.1929B. 
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WISCONSIN RAILROAD COMMISSION, 


RE ST. CROIX VALLEY TELEPHONE COMPANY. 
[U-3748.] 


Return — Operating expenses — Payment to holding company. 

1. Payment to a parent or holding company will be allowed as an 
operating expense of the subsidiary only where the charges for holding 
company service are such as can be substantiated by evidence of cost 
to the holding company for rendering such service, p. 599. 


Rates — Initiation of rates — General fair value. 

2. Where proposed rates will not result in more than a fair return 
to the utility, there is no reason why they should not be allowed unless 
the structure of the schedule is such that it will result in unfair 
discrimination against a certain class or classes of subscribers, p. 600. 


Commissions — Jurisdiction — Boundaries of the state. 

3. Where a proposed application for a rate increase applies for 
service in a neighboring state as well as the state in which the Com- 
mission is sitting, the approval of the Commission will not apply to 
those rates which are beyond the boundaries of the state, p. 600. 


[January 25, 1929.] 


AprpiicaTion of a telephone company for increased rates; 
granted. 

By the Commission: Application in this case was filed with 
the Commission on July 13, 1928. Petitioner, the St. Croix 
Valley Telephone Company contends that the present rates do 
not afford sufficient revenues to meet the operating expenses, al- 
low a reasonable amount for depreciation, and provide a fair 
return upon a fair value of the property used and useful in fur- 
nishing the telephone service. 

Hearing in this case was held September 7, 1928, at St. Croix 
Falls. Appearances were as follows: L. T. Olcott, Secretary 
and Manager, St. Croix Valley Telephone Company; E. Blaine 
Heimbach, Engineer, American Appraisal Company, Milwaukee, 
for the applicant; E. Nelton, Attorney, Balsam Lake, appearing 
for the users of the line at Centuria and Balsam Lake, for the 
respondents. 

The present and proposed net rates of the utility are as fol- 


lows: 
P.U.R.1929B, 
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St. Croix Falls, Wis., and Taylor Falls, Minn., Local 
Present Proposed 


BN, COD BOUT oo occddciicscice secscseeescsiecses $2.50 $3.50 
eh SED wececneeheensss scbeedssnreeseegons 2.25 3.00 
Pn. nctrceebesndwaweteoksvSeekeneed swe 1.00 1.00 
SEE corceudi debe ceunseaeseanteasKees 1.50 2.00 
| Ra re ne pee 1.25 1.75 
i CS cvsiccn dca reriveduey esha en ee ands .50 50 
Centuria, Wis., Local (Automatic) 
es A CCT CCC ee 2.50 3.50 
MED Wns cGaneids esnecinee de uecsiccseeeeae 2.25 3.00 
i CD oc beara aelneapeeees otewaeekuched sen 1.00 1.00 
ce ete Maral ain MC Cee 1.75 2.00 
WOORSEOMOG, BOUT POFEY ..cccccccccsscccccscseccscceeces 1.50 1.75 
IE I aka wou cieaie anemiae aon 50 — 
St. Croix Falls, Wis., Rural 
i PE fac cy ckecncewqicee dean eo epee ew owe 2.00 2.50 
BPOMEDONS, QUOTES occ ccceccccccccencceccccesscocece 1.50 1.50 
EE ar a hieiels cn nedeRee wad haw eday ie ox 1.50 1.75 
I, CE 6k. feb i eee cdneeedecvivesdensecnes 1.25 1.25 
Taylor Falls, Minn., Rural 
EO er ny Per ory ee ee eee 2.00 2.25 
i EE 65 oe wadiis ped inam meena ned same mae 1.25 1.50 
er re ee eee Terr rer rere 1.25 1.50 


a 


or 


CU iii ciceveadesbunnaccewer eenenese 1.50 1. 


Local bills payable monthly in advance. 

Discount allowed if paid before the 15th of the month. Rural bills paid 
quarterly in advance. Discount of 75¢ allowed if paid before the 15th 
of second month of the current quarter. 


No change is contemplated in following service connection and 
move charges: 


NC CN iiss ssh cies erste ns renews cocccces GS00 
(Refunded after 2 years’ continuous telephone service) 

ED. G6 id Chweks kad eudeAeke btn wae eka ks bene owbiel eeeone 2.00 

6 nosh V5 d RRR RRR EE OSU Rd ab ehekes eeeeeneweed 2.50 

SOD Bb SIE OE CURIE 2. ci ccccccscsccssccstsocecocce ccccec, 2.00 


Other changes proposed are the following: 

An additional charge of 25c per month for rural residence 
desk telephone. 

Excess radius charge—St. Croix Falls Local—On one party 
business and one party residence service additional monthly 
charge of 25c¢ for each } mile beyond } mile radius from central 
office. Proposed change in this rule provides a 25c charge for 
each 4 mile beyond primary zone. 

The company submitted in connection with this case an ap- 


praisal report made by the American Appraisal Company show- 
P.U.R.1929B. 
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ing a cost of reproduction valuation as of May 1, 1928 amount- 
ing to $154,977.39 and a cost of reproduction new less depre- 
ciation value of $139,076.34. The property and plant value 
reported by the utility in its 1927 report showed a valuation of 
$84,658.33 as of December 31, 1927. As will be shown later, 
the Commission is not required in this case to pass upon the 
valuation found by the American Appraisal Company. The 
Commission is convinced that the fair value would amount to 
something over $100,000 after giving proper recognition to mate- 
rials and supplies and going value. How much it may be in 
excess of that amount we need not determine. 

Exhibit 4, which the company submitted at the hearing, is a 
table indicating the number of telephone subscribers in each class 
of service and the present and proposed rates for each class. 
According to this table the additional annual revenue which the 
utility might expect under the proposed rates would amount to 
approximately $3,708. The revenues reported for 1927 amounted 
to $22,387.79 which together with the additional revenue under 
the proposed rates would give the utility gross operating revenues 
of approximately $26,100. 

[1] Operating expenses for the year 1927 amounted to $15,- 
134.88 before depreciation and return. Included in this amount 
is $1,200 which was paid the holding company for services ren- 
dered. In several cases the Commission has taken the attitude 
that it would allow as operating expenses of the subsidiary only 
such charges for holding company service as could be substan- 
tiated by evidence of cost to the holding company for rendering 
such service. No testimony has been offered to substantiate the 
claims of the subsidiary in this respect and for the purposes of 
this case the $1,200 payment will not be allowed as operating 
expense. 

Normal operating expense as reflected in the 1927 report and 
adjusted to eliminate payment to the holding company will, 
therefore, approximate $14,000, leaving a balance of $12,100 for 
depreciation and return. This balance would provide, on a valua- 
tion of $100,000, 12.1 per cent for depreciation and return. The 


fair value of this property has been found to be something over 
P.U.R.1929B. 
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$100,000 and the above net revenue, therefore, will not be more 
than a reasonable return on the fair value. 

[2] Since the proposed rates will not result in more than a 
fair return to the utility there is no reason why they should not 
be allowed unless the structure of the schedule is such that it 
results in an unfair discrimination against a certain class or 
classes of subscribers. A study of the schedules, in so far, as 
they apply to Wisconsin territory indicates that they have been 
designed in accordance with common practice and no evidence 
of discrimination appears. 

[3] It will be noted that the application, as filed with this 
Commission, includes schedules of rates to apply in the state of 
Minnesota as well as Wisconsin. The jurisdiction of this Com- 
mission is limited to the boundaries of the state of Wisconsin and 
this order, therefore, is concerned only with rate schedules to 
apply to service in the state of Wisconsin. 





DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION. 


RE POTOMAC ELECTRIC POWER COMPANY. 
[Formal Case No. 203, Order No. 748.] 


Service — Submetering of electricity — Regulations prohibiting. 
1. A regulation designed to limit the purchase of electric energy 
to the customer’s own use and thereby preventing the submetering of 
electric energy to tenants of a building is reasonable, p. 601. 


Rates — Powers of Commission — Prohibition against submetering. 

2. An order approving a provision in a rate schedule requiring that 

the applicant or consumer agree that the service purchased is for his 

own use and not to be remetered for sale to others is within the power 

of the Commission to fix rates based on the purpose for which the 

service is purchased, and to approve the terms and conditions under 
which it is sold by the utilities, p. 603. 


Discrimination — Prohibition against submetering service. 

3. An order approving a regulation which prohibits the submetering 
of electric current for resale by a consumer does not result in discrim- 
ination because an owner of a building is permitted to buy electricity 
for the entire building provided he does not remeter such electricity 
for sale to tenants, p. 604. 

P.U.R.1929B. 














RE POTOMAC ELECTRIC POWER CO. 601 


Service — Submetering electric current — Rights of tenants. 
4. Tenants of a building have the right to purchase electricity 
directly from a public utility instead of having it submetered by the 
landlord, p. 604. 


[February 28, 1929.] 


InvesticaTiIon of the practice of submetering electric energy ; 
case closed with observation that subject matter had been suff- 
ciently disposed of by previous order. 


By the Commission: After due notice to all interested par- 
ties a hearing was held on December 12, 13, 17, and 18, 1928 
to consider whether the practice of submetering electric energy 
should be discontinued. 

The Adams Building Trust, James L. Karrick, Washington 
Convention Hall Building, Washington Arcade Company, Joseph 
H. Himes Company, and Joseph J. Moebs entered protests 
against this Commission interfering in any way with the practice 
of submetering electric current. 

Mrs. Augusta W. Bispham, Mrs. Sophie W. Coolidge, and 
Mrs. Lavinia D. Hoff, and the people’s counsel protested against 
the continuance of the practice. 

[1] This Commission finds from the evidence that it has been 
the practice of a number of building owners in the District of 
Columbia to purchase electric energy for their use and for the 
use of tenants and to sell a part of such energy to their tenants 
on a measured basis at rates which yield a profit to the building 
owners. While many of the building owners state that their 
policy has been to follow the rate schedules adopted by this Com- 
mission, in some instances the rates at which such energy has 
been sold have been higher, and in some lower, than the rates 
at which the individual tenants could purchase the current from 
the Potomac Electric Power Company. The wires, meters, and 
other appliances used by said building owners in furnishing 
energy to their tenants are their own property, the meters having 
been purchased in some instances through the Potomac Electric 
Power Company and/or at the solicitation of agents of that 
company. 

That the current purchased and resold has in some cases 
(apartment houses) been purchased under schedules intended 
P.U.R.1929B. 
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for commercial purposes only but on resale has been used for 
residential lighting. 

That some building owners have ceased the generation of 
current for sale to tenants and have purchased current from the 
Potomac Electric Power Company for that purpose, but propose 
to resume the generation of current if they are not permitted 
to resell current which they so purchase. 

That efforts have been made by a New York corporation to 
enter into arrangements with building owners whereby the cur- 
rent required by the buildings would be purchased from the 
Potomac Electric Power Company through a master meter and 
then, through submeters furnished, serviced, and read by the 
said New York corporation, current would be resold to tenants 
at higher rates and the profits arising therefrom would be divided 
between the building owner and the said New York corporation. 

The Commission is of the opinion that it was the intent of 
Congress in passing the act creating this Commission (37 Stats. 
974) that rates aand schedules should be prescribed and regu- 
lations for their use adopted to the end that all persons similarly 
situated should receive the same treatment. 


Rates and schedules have been fixed for electric service for 
various uses. For example, Schedule “A” rates apply to any 
residential use, Schedule “K” rates apply to any residential 
use other than lighting, Schedule “B” rates apply to any com- 
mercial use other than lighting, ete. 

The Potomae Electric Power Company, the only known “elec- 
trical corporation” operating in the District of Columbia, sub- 
mitted for approval by this Commission a regulation under the 
heading “General Terms and Conditions” in its Schedule of 
Rates for 1929 requiring prospective customers to agree that the 
electric service to be furnished is for their own use and not to 
be remetered for sale to others. This regulation was approved 
in Order No. 737, dated December 31, 1928, and reads as follows: 

“1. The consumer agrees not to use the current for any pur- 
pose or for any additional equipment other than that provided 
for in this contract without first having notified the company 
in writing and having received the company’s consent thereto. 
It is expressly understood and agreed that electric service fur- 
P.U.R.1929B. 
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nished to the consumer shall be for his (her or their) own use 
and may not be remetered (or submetered) by the consumer for 
the purpose of selling electric service to another or others.” 

A regulation designed to limit the purchase of electric energy 
to the customer’s own use appears to be reasonable as it would 
have the effect of confining the use to that for which the schedule 
under which the current is purchased was intended. 

This Commission takes notice of the decree of the supreme 
court of the District of Columbia in Potomac Electric Power 
Company v. Public Utilities Commission, Equity No. 35,336 
and 35,341 in which the court approved an agreement between 
the parties to the case by which, if the rates for electric energy 
yield a return in excess of 74 per cent on the rate base, de- 
termined as provided in said agreement, then one-half of the 
excess over 7} per cent shall be used in a reduction of rates to 
be charged the public thereafter. Provisions are also made for 
increases where the return falls below certain percentages. 

Under this agreement prompt reductions in rates have been 
made each year since 1924. It can hardly be questioned that 
the net revenues of any year (which determine the rates for the 
following year) would be affected by the fact of whether the 
current is sold to the ultimate consumer at rates which are proper 
for him to pay or is sold to a middleman at rates which may or 
may not apply to the ultimate consumer to whom he sells. The 
question of whether submetering for sale shall continue is, there- 
fore, clearly affected with a public interest. 

[2] It was argued by those who desire to continue the practice 
that this Commission has no jurisdiction and, therefore, has no 
right to interfere with them in doing as they please with current 
they have purchased. Others argued against this position, but 
the Commission does not feel that it is necessary to decide this 
issue. The Commission has, unquestionably, the power to fix 
rates based on the purpose for which the service is purchased, 
and to approve the terms and conditions under which it is sold 
by the utilities. 

An order approving a provision under “General Terms and 
Conditions” requiring that the applicant or consumer agree that 


the service purchased is for his own use and not to be remetered 
P.U.R.1929B. 
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for sale to others does not deprive anyone of service, but merely 
prescribes the terms and conditions under which he may get the 
service required by him. 

[3, 4] Suggestion has been made that the proposed order would 
result in discrimination because it would permit an owner of 
a building to buy electricity for the entire building provided he 
does not remeter such electricity for sale to tenants, but would 
prevent his neighbor from buying electricity for a similar build- 
ing and selling the electricity required by the tenants on a metered 
basis. We do not see such discrimination. In either case the 
owner may buy electricity required by him for furnishing his 
tenants lighted and electrically equipped rooms, stores, or apart- 
ments provided it is purchased under the proper schedule accord- 
ing to use. It is no discrimination to say that building owners 
may purchase current to enable them to rent electrically serviced 
space, but that if they wish to rent space not so serviced, the 
public utility cannot sell them such service where it is intended 
by the owners to resell it to their tenants. The tenants, in such 
cases, have the right to purchase direct from the utility. 

The Commission is of the opinion that the subject matter of 
this case is sufficiently disposed of by its Order No. 737, ap 
proving the Potomac Electric Power Company’s rate schedule 
for 1929. 

It is, therefore, ordered: 

(1) That Formal Case No. 203 be and the same is hereby 
closed. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE NORTH CENTRAL TELEPHONE COMPANY et al. 
[Case No. 6205.] 


Consolidation, merger, and sale — Intercorporate relations — Spec- 
ulation. 

1. There is no justification for a utility owner to purchase property 
and sell it to the company he owns or controls at a profit to himself, 
in view of the fact that public utilities are granted virtual monopolies 
and are not intended, nor should they be permitted, to be made the 
basis of speculative profits, p. 609. 

P.U.R.1929B. 
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Consolidation, merger, and sale — Intercorporate relations. 

2. The fact that the majority holders of stock are anxious to ac- 
quire property personally owned by the minority interests is no reason 
why the operating company should be made to bear the burden of a 
purchase price in excess of the actual value of the property, p. 609. 


Evidence — Unsworn testimony — Valuation appraisal. 

3. An appraisal of the value of utility property by an engineer 
which is uncertified and unsupported by any sworn testimony, is of 
no probative value but may be considered and discussed by the Commis- 
sion for purposes of comparison, p. 609. 

Security issues — Value of property. 

4. The Commission will not approve of the issuance of stock on 
utility property, the amount of which is obviously in excess of the real 
value of the same, p. 611. 


Consolidation, merger, and sale — Right to sell. 

5. The owner of public utility properties is undoubtedly entitled 
to sell them for whatsoever they will bring provided the public be not 
injured thereby, and the Commission will not deprive such owners of 
any benefits of sale contract, the performance of which will not be 
detrimental to public interest, p. 611. 


[February 23, 1929.] 


AppricaTion of a telephone company for permission to do 
business and to buy certain utility properties and issue securities 
for the same; application denied. 


I. 


By the Commission: This case is before the Commission 
upon joint application of North Central Telephone Company (a 
recently organized Missouri telephone corporation), D. C. Myers 
of Green City, Missouri, Millard F. Cheek of Kansas City, Mis- 
souri, and Municipal Utility Investment Company, a Missouri 
corporation with principal offices at Kansas City, Missouri, for 
an order authorizing, 

(a) D. C. Myers and Millard F. Cheek to sell and North 
Central Telephone Company to purchase and operate local tele- 
phone exchange properties located at Green City, Green Castle, 
Harris, Newtown, Lucerne, Pollock, and Boynton in Sullivan 
and Putnam counties, Missouri. 

(b) North Central Telephone Company to issue and sell to 
Municipal Utility Investment Company for $10,000 in cash, 500 
shares without nominal or par value of its common capital stock, 


and 
P.U.R.1929B. 
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(c) Municipal Utility Investment Company for permission 
and authority to purchase, take, and hold, 500 shares without 
nominal or par value of common capital stock of North Central 
Telephone Company. 

A hearing upon the said application was held before the Com- 
mission at its offices in Jefferson City on the 23rd day of Jan- 
uary, 1929, after due notice thereof had been given to all parties 
at interest. The applicants were represented at the said hearing 
by their attorneys, Mr. H. L. Moore and Mr. John W. Moore of 
Excelsior Springs, Missouri, but no other parties were present or 
represented. 


II. 


The evidence in this case shows that the seven telephone ex- 
change properties hereinbefore enumerated have for some time 
been owned and operated by Mr. D. C. Myers of Green City, 
Missouri. They are small properties serving a total of 1472 
subscribers of which 679 stations are classified as “switching 
stations,” that is, the switching subscribers, who are located in 
rural territory, own all the equipment (instruments and lines) up 
to the connections with the exchange lines. A total of 354 sub- 
scribers own their telephone instruments but no other property 
or equipment, and with respect to the remaining 439 subscribers, 
Mr. Myers owns the telephone instruments and ail other equip- 
ment. The largest exchange is the one at Green City, where a 
total of 494 subscribers are served, of which 230 are switching 
subscribers and 85 subscribers own their instruments. Accord- 
ing to the testimony of one of applicant’s witnesses, the proper- 
ties, at least those parts thereof located within the towns, are in 
poor physical condition. 

The first negotiations for the purchase of these properties were 
conducted by Millard F. Cheek, who on October 19, 1928 made 
a contract with D. C. Myers for the purchase and sale thereof 
for a consideration of $70,000, of which $35,000 was to be paid 
in cash on various dates and $35,000 in 1-year 6-per cent notes 
secured by the property. Thereafter, to-wit, on November 19, 
1928, Cheek and certain of his associates, viz., H. L. Moore, John 
W. Moore, H. L. Housley, and Fred D. Urfer, caused the incor- 
P.U.R.1929B. 
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poration of North Central Telephone Company, following which 
Cheek, on November 30, 1928, made a contract with the North 
Central Telephone Company, wherein for a cash consideration of 
$10,000, he agreed to assign to the said company his rights to 
purchase the said properties. It will thus be seen that the cost 
to the North Central Telephone Company to acquire the proper- 
ties will be $80,000, and that Cheek will make a profit of 
$10,000 upon his contract. 

In order to finance the acquisition of the properties the North 
Central Telephone Company proposes to issue and sell to Munic- 
ipal Utility Investment Company for a cash consideration of 
$10,000, 500 shares without nominal or par value of its common 
capital stock, also $35,000 principal amount of 1-year 6-per cent 
notes at par, and in addition it proposes to issue to D. C. Myers 
$35,000 of 1-year 6-per cent notes in accordance with the contract 
of October 19, 1928. The cash proceeds from the sale of the 
stock and notes to Municipal Utility Investment Company 
amounting to $45,000 will be used (1) to make the $10,000 
payment to Cheek called for in his contract, and (2) to make the 
$35,000 cash payment to Myers provided for in the contract of 
October 19, 1928. 

The outstanding stocks and obligations of North Central Tele- 
phone Company, proposed to be issued upon acquisition of the 
properties will, therefore, consist of the following: 


Common stock—500 sha. -s no par value ........e..e esse eeceee $10,000.00 
Oe GE BERD, © EF GHIR k.. 5.606 kns dco kbs cbdd0ccesenneess 70,000.00 
eT ee ee ee rere Tee eee Te re $80,000.00 


The Municipal Utility Investment Company (the proposed 
holding company) is a Missouri corporation which, up to this 
time, appears to have dealt exclusively in the financing of other 
utilities and in trading in securities of other utilities, although 
it is stated by one of applicant’s witnesses that it is now negotiat- 
ing for the acquisition of telephone properties in other states. 
Its net worth at December 31, 1928 is shown by its balance sheet 
to be $135,409.02, but of its total assets $121,255 is represented 
by an item described as “stock investments.” Such stock invest- 
ments are explained as being investments in preferred and com- 
P.U.R.1929B. 
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mon stocks of other telephone utilities, but the methods used in 
valuing the said stocks are not clearly defined. 

The said Municipal Utility Investment Company was incor- 
porated August 29, 1928, with 242 shares of common stock which 
were subscribed and are now owned by the following parties: 
Millard F. Cheek, 100 shares; H. L. Moore, 100 shares; J. W. 
Moore, 13 shares; H. L. Housley, 13 shares; Miscellaneous (6 in 
number) 16 shares; total 242 shares. 

As evidence of the value of the properties to be transferred 
the applicants have submitted in evidence an appraisal thereof 
made by Hugh R. Carter, a civil engineer of Little Rock, Ar- 
kansas, which said appraisal in summarized form is as follows: 


Reproduc- Present Value 
tion (Reproduction Cost 
Cost Less Depreciation ) 
Physical property, including construction 
overheads and interest during construc- 
nn, RT COE POET OTe $90,987.13 $79,466.23 
Material and supplies ..........ccccscces. 2,231.88 2,231.88 
Cash working capital .............csc0c. 2,850.00 2,850.00 
Cost of establishing business, 15% ........ 13,648.04 13,648.04 
COS GE TRG, FOTO cc ccc ccccccencese 9,098.70 9,098.70 
GUE WEEE, TOFD cc ccccccscscccsccssece 18,197.41 18,197.41 
WOE ccctsticdecevsiescersasiecess $137,013.16 $125,492.26 


No witnesses appeared at the hearing of January 23, 1929 to 
testify concerning this appraisal. 


II. 


The first question to be considered in this case is the purchase 
price of the property, including the $10,000 profit to Millard 
F. Cheek in the transaction. 

From the evidence herein it appears that Cheek owns 41 per 
cent of the common stock of the Municipal Utility Investment 
Company, and that he owned such stock prior to his negotiations 
with D. C. Myers for the purchase of these properties. The said 
Municipal Utility Investment Company in turn, under the pro- 
posed arrangements, will own all of the common stock of the 
North Central Telephone Company, from which it is clear that 
Cheek, through his holdings in the Municipal Utility Investment 
Company will have a 41-per cent interest in the net assets of 


North Central Telephone Company. And Cheek now proposes 
P.U.R.1929B. 
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to sell property, which, acting in his individual capacity, he con- 
tracted to purchase for $70,000, to a utility company in which he 
owns or will own a 41-per cent interest, at a profit to himself of 
$10,000. 

[1-3] What justification is there for a utility owner to pur- 
chase property and sell it to the company he owns at a profit to 
himself ? 

Public utilities are granted virtual monopolies and are not in- 
tended nor should they be permitted to be made the basis of 
speculative profits. They are charged with the duty of render- 
ing adequate service at rates reasonable, and commensurate with 
the service, and in return are entitled to fair returns upon the 
fair values of their properties, no more. And profits such as that 
herein proposed can actually be realized only through rates 
charged or securities sold to the public, all the more reason why 
they should be closely scrutinized and permitted only when shown 
to be absolutely necessary and justified beyond question. 

It may be argued in this case that Cheek, by reason of the 
fact that he owns only a 41 per cent interest in the holding com- 
pany, is entitled to compensation or preferred treatment from 
the holders of the remaining 59 per cent in return for the prop- 
erty he has acquired and is relinquishing to the consolidated in- 
terests, which, if true, is no reason why the operating company 
should be made to bear the burden. On the other hand it appears 
that any necessary adjustments could be made between the re- 
spective interests, through adjustment of stock equities, or other- 
wise. 

Again it may be argued that Cheek, having purchased proper- 
ties actually worth $80,000 or more for a consideration of 
$70,000, is entitled to the benefits of his bargain, and is justified 
in taking his profit, even though it be made at the expense of a 
company in which he has a substantial interest. For that reason 
the evidence herein pertaining to the value of the properties will 
be examined into. 

Aside from some general testimony pertaining to the physical 


condition of the properties, the only evidence concerning property 
P.U.R.1929B. 39 
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values submitted by the parties consists of the inventory and ap- 
praisal made by engineer Hugh R. Carter, hereinbefore referred 
to. This said appraisal is uncertified and unsupported by any 
sworn testimony, and is, therefore, of no probative value, but a 
brief discussion thereof may be profitable. 

Engineer Carter estimates the cost of reproduction new of the 
property, including construction overheads and interest during 
construction, to be the sum of $90,987.13 and the cost of repro- 
duction new less depreciation, or as he terms it “present value” 
to be the sum of $79,466.23. After adding the value of materials 
and supplies on hand and an estimated requirement for cash 
working capital, he adds $40,944.15 for intangible values, which 
latter amount is equivalent to 45 per cent of the cost of reproduc- 
tion new and 52 per cent of the cost of reproduction new, less 
depreciation of the property. By this process he arrives at a 
total cost of reproduction amounting to $137,013.16, and at his 
estimate of the present value amounting to $125,492.26. 

The intangibles thus included are described as “Cost of Estab- 
lishing Business, 15 Per Cent,” “Cost of Financing, 10 Per 
Cent” and “Going Value, 20 Per Cent,” of the estimated cost of 
reproduction new of the property. 

Although this Commission has in the past had some few ap- 
praisals submitted to it containing estimates and allowances most 
liberal in amount, we do not recall any appraisal heretofore sub- 
mitted with intangible allowances as large as these, and there is 
no evidence in this case justifying such intangible values. 

Attention is further drawn to the fact that according to this 
engineer’s calculations he has found the property to be in better 
than 87 per cent condition, which can hardly be reconciled with 
the testimony of applicant’s principal witness, who testified that 
the property within the towns is in poor physical shape and is in 
need of rehabilitation. 

The engineers of this Commission are continually engaged in 
making appraisals of utility property in this state and their files 
are replete with data pertaining to unit costs and per cent condi- 
tion of telephone properties such as these. And upon application 


of these studies to the inventory herein submitted, the Commission 
P.U.R.1929B. 
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is of the opinion that the probable cost of reproduction new of the 
properties will not exceed $73,000, and that the probable cost of 
reproduction new less depreciation will not exceed the sum of 
$51,000. 

If the sum of $51,000 should be accepted as the cost of repro- 
duction new less depreciation of the properties, and a liberal 
allowance for going concern value be made, it appears in that 
event that the fair present value of these properties would not 
exceed the sum of $56,000. 

This is not to be construed as the finding by the Commission of 
a value of $56,000 for the properties involved herein, but in view 
of the absence of convincing evidence pertaining to values, we are 
unable to accept any higher figure for the purposes of this case. 

The Commission holds, in view of the evidence, that the 
$10,000 profit to Millard F. Cheek to be paid by North Central 
Telephone Company is wholly unjustified and it will not be ap- 
proved. 

[4] The Commission is also requested to approve the issuance 
and sale of common stock for $10,000, by a company which pro- 
poses to issue $70,000 in notes, which will rank ahead of the said 
stock. From this it will be seen that in order for the stock to 
have an actual equity of $10,000, a sound property value of $80,- 
000 would perforce be necessary, but this has not been shown. 
The Commission, therefore, cannot at this time approve the is- 
suance of the said stock. 

[5] Mr. D. C. Myers, the seller of the properties, occupies 
the role of innocent bystander in this case; he undoubtedly is 
entitled to sell his properties for whatsoever they will bring, pro- 
vided the public be not injured thereby. This Commission has 
no inclination to deprive him of any of the benefits of his con- 
tract, and were this an outright cash transaction with no detri- 
mental effects upon rates or service, we would not say him nay. 

But this is a joint application involving not only purchase and 
sale, but the payment of an apparently unjustified profit, and 
the issuance of securities in amounts not supported by the evi- 


dence. We are, therefore, of the opinion that the said joint ap- 
P.U.R.1929B. 
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plication should be denied, and an order will be issued accord- 
ingly. 

Ing, Chairman, Calfee, Porter, and Hutchison, Commission- 
ers, concur; Painter, Commissioner, absent. 





MISSOURI PUBLIC SERVICE COMMISSION, 


CITY OF UNIVERSITY CITY, MISSOURI 


v 


WEST ST. LOUIS WATER & LIGHT COMPANY. 


[Case No. 3578.] 


WEST ST. LOUIS WATER & LIGHT COMPANY 
v. 
PUBLIC SERVICE COMMISSION OF THE STATE OF 
MISSOURI. 


[Case No. 3974.] 


Valuation — Elements of fair value. 

1. In determining fair value for rate-making purposes all relevant 
facts must be considered and there must be an honest and intelligent 
forecast as to probable price and wage levels during a reasonable period 
in the immediate future, p. 617. 


Valuation — Cost of meters — Savings of good management. 

2. It is unfair to water consumers to make them pay a return on 
an amount greater than the present cost of meters which is purely the 
result of the good management by the owners in pooling the purchases 
of such meters with an allied company, in view of the fact that a 
utility is allowed a monopoly in consideration of operating as economi- 
cally and efficiently as possible, p. 619. 


Valuation — Evidence of historical cost. 

3. The best evidence of what such items as labor of placing mains 
will cost may be gathered from the experiences of contractors who ac- 
tually perform such work in connection with the particular properties 
being valued, p. 619. 

Valuation — Reproduction — Time of construction, 


4. In determining the amount of interest during construction that 
P.U.R.1929B. 
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should be allowed in a reproduction estimate of a water utility the 
Commission reasoned that the company could build its plant and lay 
at least 41 miles of mains within a year in a densely populated section, 
and that any further time necessary to complete the plant would be 
on an operating basis, p. 620. 


Valuation — Advances made by consumer. 

5. The amount of advances made by consumers for distribution 
mains was deducted from the fair value of a water utility as found 
by the Commission, in order to obtain a value for rate-making purposes, 
p- 622. 


Depreciation — Percentage allowed — Water. 

6. A water utility was allowed 1} per cent of its depreciable prop- 
erty as a depreciation requirement, in view of the contingency of 
wholesale retirement of property in event of a proposed change of 
operating methods, p. 622. 


Return — Percentage allowed — Water. 

7. The Commission was of the opinion that a 7 per cent return 
on the current fair value of a water utility was a proper allowance for 
rate-making purposes in view of the fair prospects of future business 
enjoyed by the company, p. 623. 


[February 9, 1929.] 


Apptication of a water utility for a rate adjustment; rates 
adjusted. 


By the Commission: Case No. 3578 was brought before the 
Commission on March 8, 1923, on complaint of the city of Uni- 
versity City, Missouri, of annual hydrant rental as charged the 
city by the West St. Louis Water & Light Company, predecessor 
of the St. Louis County Water Company, which is the present 
owner. 

Case No. 3974 was brought before the Commission by said 
West St. Louis Water & Light Company, on May 2, 1924, by 
asking the Commission to make necessary appraisals, audits, and 
other investigations in order that the value of said company 
may be established and the Commission have all available in- 
formation on which to decide any complaint relative to rates. 

Subsequently the Commission’s engineering and accounting 
departments made an appraisal of the property and audit of the 
books of the company as of December 31, 1925. 

The cases herein being related were consolidated by the Com- 


mission and the record showing the St. Louis County Water 
P.U.R.1929B. 
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Company is the successor in interest, and owner of the property 
of the West St. Louis Water & Light Company, its appearance 
was entered in the matter and it was substituted for the West 
St. Louis Water & Light Company in the Consolidated cause 
herein. 

Hearings were held at which time the Commission’s engineers 
and accountants, and experts for the company and the city of 
University City introduced their appraisals, audits, and other 
information and testimony for the consideration of the Commis- 
sion. 

At the hearing of this cause on July 21, 1927, and subse- 
quently, the company requested the Commission to include the 
net additions and betterments to the property for the two years 
after the date of the audit and appraisal as made by the various 
experts. The Commission’s accountants subsequently made an 
audit of net additions to property for the period of January 1, 
1926 to December 31, 1927. 

On July 10, 1928, P.U.R.1928D, 322, the Commission issued 
its report and order in this cause and fixed the present fair value 
of the St. Louis County Water Company as of date December 
31, 1927, considering said property as a going concern and con- 
sidering all elements of value, tangible and intangible at the 
sum of $5,303,339 of which property not used and useful in the 
public service was valued at $18,339. 

The matter of rates was not discussed in said report and order, 
nor was any finding of facts relative to rates made for the reason 
that the Commission had found it advisable to determine the 
revenues and expenses of the company for the years 1926 and 
1927 and that the investigations leading to said determination 
were not then completed. 

On July 19, 1928, the St. Louis County Water Company filed 
motion for rehearing in this cause, it being considered by said 
company that the Commission, in its report and order entered 
herein on the 10th day of July, 1928, swpra, was unjust, un- 
reasonable, and arbitrary; that it had not acted lawfully, and 
the results as set forth in said report and order were confiscatory 


and violative of the provisions of § 1, of Article 14 of the amend- 
P.U.R.1929B. 
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ments to the Constitution of the United States in the following 
respects : 

That the Commission should have found a fair value of at 
least $7,045,611 as of date December 31, 1927, instead of a 
value of $5,303,339; that the Commission erred in deducting 
the sum of $405,000 from the value of the mains as found by its 
engineers because of a drop in the price of cast iron pipe; that 
the Commission should have used an average cost of cast iron 
pipe over a reasonable period of years; that the Commission 
erred in deducting $20,000 from the value of the company’s 
meters; that the Commission erred in adopting one year as a 
reasonable construction period; that the Commission erred in 
finding a going value of $450,000; that such going value should 
not be less than $789,136; that the Commission erred in fixing 
the amount of general construction overhead costs at 12 per cent 
of the cost of the physical property ; that the Commission erred 
in its finding of the actual cost of the property; and that the 
Commission erred in its determination of the reproduction cost 
of laying and constructing the distribution mains of the company. 

On July 19, 1928, the city of University City filed a motion 
herein for rehearing on the grounds that the Commission gave 
too much weight to the cost of reproduction ; that the Commission 
practically disregarded the original cost of the property; and 
that the Commission allowed an excessive amount for going value. 

Further hearing was granted and held at the hearing room 
of the Commission on the 28th day of September, 1928, at which 
time further testimony was given and the audit of revenues and 
expenses as made by the Commission’s accountants was intro- 
duced. 

Briefs were submitted by the company and the city of Uni- 
versity City, Missouri. 

The Commission’s accountants found charges in the profit 
and loss accounts that made it necessary to adjust the plant ac- 
count total as reported in their last previous audit. The adjusted 
plant account as of date December 31, 1927, is the sum of 
$4,257,935.58 exclusive of material and supplies and cash work- 
ing capital, and inclusive of land in the amount of $39,122.58 


and construction overhead costs. 
P.U.R.1929B. 
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The amount in the depreciation reserve of the company was 
also adjusted by said accountants. The adjusted amount as of 
date December 31, 1927 is $442,205.15. 

The results of operation for the years 1926 and 1927 as de- 
termined by the Commission’s accountants are as follows: Net 
revenue available for depreciation and return, 1926, $499,244.39 ; 
1927, $508,694.97. 

The accountant’s report shows the operating revenues and 
operating expenses of the company are increasing each year and 
note is made of increased salaries, taxes, and other expenses 
which will occur during the year 1928. 

The accountant’s report further shows that the company has 
on hand as of date December 31, 1927, the sum of $521,870.51 
which has been advanced to the company by real estate pro- 
moters at the cost of distribution mains serving their properties. 
This amount is repaid by the company at the rate of $50 per 
new customer attached less a deduction of 1 per cent per annum 
for depreciation. No interest is paid by the company on such 
remaining sums. 


Conclusions 

The Commission does not think it necessary to repeat at this 
time the conclusions found and set forth in its report and order 
of July 10, 1928, P.U.R.1928D, 322. All of the points in 
question were fully discussed in said report but since additional 
testimony and evidence has been introduced and the entire issue 
is again before the Commission, the principle points of conten- 
tion will again be touched. 

The company contends the original cost as found by the Com- 
mission is too low. Commission’s accountants found original 
cost as of date December 31, 1925, and Commission’s engineers 
made an original cost appraisal as of the same date. To both 
were added the additions to the property from January 1, 1926, 
to December 31, 1927 as shown by the books of the company. 
Neither the company nor the city offered any evidence whatso- 
ever as to the original cost of the property and the only con- 


tention made by the company was the introduction of testimony 
P.U.R.1929B. 
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that there were expenses chargeable to plant that do not appear 
on the books. 

The company contends that the Commission should not have 
deducted $405,000 from the cost of cast iron pipe as determined 
by the engineers on December 31, 1925. The Commission’s 
engineers used a base price for 6-inch Class “B” and heavier 
pipe of $45.60 f. o. b. St. Louis. The valuation date was moved 
to December 31, 1927, and the cost of 6-inch and larger Class 
“B” cast iron pipe was $32.60 per ton f. o. b. St. Louis as of 
date December 31, 1927. The testimony and records of the com- 
pany show these prices were the ones paid by the company on 
the respective dates. The difference is $13 per ton. Four-inch 
cast iron pipe had a reduction of $14 per ton. 

The distribution and transmission mains of the company com- 
prise approximately 75 per cent of the physical property and 
the Commission was and is of the opinion that such a change 
in the cost of any item affecting such a large per cent of a prop- 
erty should be considered. 

There was on December 31, 1927, approximately 51,500 tons 
of cast iron pipe in the property of this company. 

Mr. Plake, the Commission’s chief engineer, stated during the 
last hearing in this case that it is his opinion that a cost of re- 
production appraisal as of a certain date should reflect the cost 
of materials and labor as of that date, but that the Commission, 
in determining the fair value of a property should recognize 
any apparent changes in costs that would affect fair value. 

[1] In determining value, all relevant facts must be con- 
sidered and there must be an honest and intelligent forecast as 
to probable price and wage levels during a reasonable period in 
the immediate future. 

If the engineers had revised their appraisal on the basis of 
51,500 tons of cast iron pipe and a reduction in cost of $13 per 
ton for 6-inch and larger pipe and $14 per ton for 4inch pipe, 
they would have reduced their 1925 cost of reproduction ap- 
praisal between $500,000 and $600,000. The Commission in 


determining the present value made a reduction of but $405,000, 
P.U.R.1929B. 
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an average of less than $8 per ton or a unit cost of $37.60 per 
ton f. o. b. St. Louis. 

The cost of 6-inch Class “B” and larger cast iron pipe had 
not been above $37.60 during the ten months prior to the date 
of the Commission’s report and order which was July 10, 1928, 
P.U.R.1928D, 322, and prices of cast iron pipe had recovered 
but $2 per ton during the first six months of 1928. The average 
price of 6-inch Class “B” cast iron pipe f. o. b. St. Louis for 
the year 1927 was $40.14; this case and the news items of the 
east iron pipe industry were full of the fact that French and 
Belgian pipe manufacturers were beating down pipe prices in 
the United States through large shipments of pipe; and the evi- 
dence shows that it is usual for the prices of pipe to increase dur- 
ing the construction season due to the greater demand. The Com- 
mission considered all of these circumstances and while the Com- 
mission’s intention might have been clearer if it had determined 
the actual cost of reproduction as of December 31, 1927, and 
then to have added the $100,000 or more to cover its forecast 


on pipe prices, the results are identical, and it is the opinion of 
the Commission that it made an intelligent forecast in determin- 
ing the fair value as of December 31, 1927. 


However, at the last hearing in these cases, considerable testi- 
mony was given relative to the recovery of cast iron pipe prices 
and a representative of the industry stated that in his opinion 
the cost of pipe as prevailing on December 31, 1925, would soon 
be attained and further stated that the cost of 6-inch Class “B” 
and larger cast iron pipe was on September 1, 1928, $36 per ton 
f. o. b. Birmingham, Alabama. 

The September cost of 6-inch Class “B” and larger cast iron 
pipe is $8.50 per ton greater than on January 1, 1928, and is 
#5.50 per ton less than on December 31, 1925. The cost of 
4-inch cast iron pipe has remained at a figure that is $3 per ton 
greater than 6-inch cast iron pipe for a considerable period and 
indicates that an additional reduction of $1 per ton on this size 
should be considered. 


In view of the evidence relative to the trend in pipe prices 


during the year 1928, the Commission is of the opinion that the 
P.U.R.1929B. 
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sum of $105,000 should be deducted from the costs of cast iron 
pipe as found by the Commission’s engineers as of December 
31, 1925. This deduction is at the rate of $2 per ton for all 
6-inch and larger Class “B” cast iron pipe and $3 per ton for 
4-inch cast iron pipe. 

[2] Similar reasoning applies to the reduction of the cost 
of reproduction of meters. The evidence shows that during the 
year 1927 and at the present time, the company was and is pur- 
chasing its meters at a cost which is less than in 1925. This is 
due to the fact that such purchases are made by pooling the 
purchases of this company with the purchases of an allied com- 
pany. A considerable amount of the stock of the St. Louis 
County Water Company is owned by the allied company and very 
naturally the two companies co-operate. 

The fact remains that there is no evidence in this case that 
the company will not in the immediate future purchase meters 
at the same cost as during the year 1927. It would be grossly 
unfair to the consumers of St. Louis county to compel them to 
pay a return on an amount greater than the present cost when 
such cost is purely the result of good management by the owners. 
Utilities are usually allowed a monopoly in their business and 
in return should make every endeavor to operate their business 
as economically and efficiently as possible. 

[3] The company further questions the methods adopted by 
the Commission’s engineers and by the Commission relative to 
the cost of mains. The Commission believes its opinions and 
reasons are fully discussed and set forth in its report and order 
herein dated July 10, 1928, P.U.R.1928D, 322. The company 
introduced testimony and evidence as to costs which were esti- 
mates founded on experiences for the most part outside of St. 
Louis county and outside the state. The Commission adopted 
the experiences of contractors who had, during the past five or 
six years actually performed all the labor in connection with the 
laying of a large proportion of the company’s distribution mains. 

The Commission has no choice in its determination of the 
cost of mains for it would be the height of folly to choose the 


unit costs of laying mains in the many scattered places through- 
P.U.R.1929B. 
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out the United States that were mentioned herein as against the 
actual experience and costs to the company of so great an amount 
of pipe as has been laid during the past several years. As stated 
in our previous order of July 10, 1928, supra, there is no better 
evidence of what such items as labor of placing mains will cost 
than what they are actually costing. 

[4] The facts relative to pipe’laying are to a great extent the 
controlling features in the allowance as made by the Commis- 
sion for interest during construction. The evidence shows the 
largest pump or item of equipment the company owns could be 
constructed within a year, and that 41 miles of mains were laid 
by contractors for the company during 1925. There are a num- 
ber of very thickly populated towns in St. Louis county, and the 
Commission in its determination of the amount of interest during 
construction that should be allowed, reasoned that a company 
starting a water system could build its plant and lay at least 
41 miles of mains within a year and at a cost as allowed by the 
Commission ; that said mains would be constructed in the densely 
populated sections; that the plant would be placed in operation 
and revenues obtained to counteract the interest charges; and 
that any further time necessary to complete the plant would 
be on an operating basis. The Commission believes this is a 
logical and sensible basis. 

Both the city of University City and the company think the 
Commission has erred in its determination of going value. 

The leading case on which going value is allowed is Des 
Moines Gas Co. v. Des Moines, 238 U. S. 153, 59 L. ed. 1244, 
P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811, in which it is stated 
that an allowance for going concern value must be made, or for 
the fact that a property with its business attached and in suc- 
cessful operation has a greater value than the same property 
ready to operate but not operating and no business attached. 

The Commission has carefully considered the subject of going 
value, used its best judgment, and is satisfied as to the reason- 
ableness of the allowance made. 

Adjusting the estimates of cost of reproduction as set forth 
on Sheet 48 of the Commission’s report of July 10, 1928, P.U.R. 


1928D, 322, we find the following: 
P.U.R.1929B. 
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P. S.C. 
Engr’s. Baldwin Howson 
GEE eb cehic0hbed es edndeseseeuds $3,603,373 $3,594,061 $3,591,599 
Add for increased cost of cast iron pipe 300,000 300,000 30€,000 
eee ee $3,903,373 $3,894,061 $3,891,599 
Omissions and contingencies and con- 
struction overhead costs, 15% ...... 585,506 584,109 583,740 
Material and supplies ...........csece- 57,989 56,941 58,000 
Cash working capital ...........+.0.. 105,000 108,000 100,000 





Total estimated reproduction cost of 

physical property, exclusive of land .. $4,651,868 $4,643,111 $4,633,339 
Additions 12-31-1925 to 12-31-1927, ex- 

Ce GE DDE. oa cevesosiesewcesncs 1,048,899 1,048,899 1,048,899 





Total—December 31, 1927 ........ $5,700,767 $5,692,010 $5,682,238 


In view of the above, it appears that the reproduction cost 
of the physical property used in public service, exclusive of land, 
as of date December 31, 1927, is the sum of $5,692,000. 

Adjusting the estimates of cost of reproduction less deprecia- 
tion as set forth on Sheet 50 of the Commissioner’s report of 
July 10, 1928, supra, we find the following: 





P.S. C. 
Engr’s. Baldwin Howson 
TCE eT et Tae $3,287,642 $3,279,229 $3,338,247 
Add for increase in cost of cast iron 
pies, Gapwettnted § ....0cccccccvecsese 291,000 291,000 291,000 
I PD on vd cccctucasencces $3,578,642 $3,570,229 $3,629,247 
Construction overheads, 15% .........-- 536,796 535,534 544,387 
Material and supplies .............-+- 57,989 56,941 58,000 
Cash working capital ............++6. 105,000 108,000 100,000 





Total cost of reproduction less de- 
preciation of physical property ex- 
elusive of land as of 12-31-25 ... $4,278,427 $4,270,704 $4,331,634 

In view of the foregoing, it appears that the cost of repro- 
duction less depreciation of the physical property used in public 
service, exclusive of land, as of date December 31, 1925, is the 
sum of $4,290,000. 

Deducting depreciation accruing from December 31, 1925, 
to December 31, 1927, in the sum of $122,500 and adding ad- 
ditions and betterments, we find that the cost of reproduction less 
depreciation of physical property exclusive of land, as of date 
December 31, 1927, is the sum of $5,216,400. 

In view of the foregoing and after a careful consideration 
of all the evidence and relevant facts herein, we find the present 
P.U.R.1929B. 
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fair value of the used and useful property of the St. Louis Coun- 
ty Water Company including all elements of value, tangible and 
intangible, as of December 31, 1927, to be the sum of $5,500,000, 
and likewise the present fair value of property not used in 
public service to be the sum of $18,339. 

The Commission does not find that said amount is a fair value 
for rate-making purposes. 

[5] The Commission’s accountants found that on December 
31, 1927, there was on deposit with the company the sum of 
$521,870.51 which has been advanced by customers for distribu- 
tion mains. This amount should be deducted from the fair 
value as found by the Commission to obtain the fair value for 
rate-making purposes, and the company states in its reply to the 
brief of the city of University City that this is the correct pro- 
cedure. But the mains which this money represents are the 
unquestioned property of the company and must be included in 
the value of the property. 

[6] The 1 per cent per year depreciation charge which is 
deducted from the moneys held on deposit must likewise be 
deducted from the depreciation allowance or a duplication of 
depreciation allowance would result. This amounts to $5,219. 

The Commission’s engineers found the annual depreciation 
requirement of the company to be the sum of $38,605 on, prop- 
erty in use as of date December 31, 1925. (Commission’s Ex- 
hibit “A”). This is slightly more than 1 per cent on the basis 
of their appraisal. The original cost of depreciable property 
in use as of date December 31, 1927, is $4,337,209. One and 
one-half per cent of this amount is approximately $65,000. The 
company during the year 1927 set aside the sum of $66,900.36. 

The Commission is of the opinion that the company may with- 
in a few years be obtaining its water supply from the city of 
St. Louis and when this event happens, there will be approxi- 
mately $300,000 of pumping plant removed from the company’s 
books. While future customers should not be concerned with 
a plant that has been abandoned, and while this Commission can- 
not allow the company to set up a depreciation fund for the full 
value of their plant since the company did not start a deprecia- 


tion reserve until 1909 while some of the plant was constructed 
P.U.R.1929B. 
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as early as 1902, still the Commission feels that the company 
is entitled to a larger allowance, in view of this contingency, 
than is estimated by its engineers. The balance of $442,205.15 
in the depreciation reserve fund is ample to take care of any 
such contingency without a further increase in the annual al- 
lowance. 

The Commission will not disturb its former order of allow- 
ing the company to set aside 1} per cent of its depreciable prop- 
erty as an annual depreciation requirement. 

[7] The Commission is of the opinion that a 7 per cent return 
on the present fair value for rate-making purposes is just and 
reasonable at this time. The principle reason for this opinion 
is the fact that this company has a large mileage of distribution 
mains on which the number of attached customers is small as 
compared with most city and town systems. The Commission 
believes that the growth of St. Louis county during the past 
few years indicates a rapid increase in the number of customers 
per mile of main and per dollar of investment which will result 
in a steady increase in the rate of return and a decrease of rates 
from time to time, or in other words, the Commission is of the 
opinion that the revenue from future customers will possibly 
be more than the charges against investment for transmission 
mains, pumping equipment, general offices, and like items which 
are not a direct investment for the customer in the same sense 
as an extension of distribution mains to serve such added 
customers. 

Summarizing earnings we find the following: 

Net revenue for depreciation and return for the year 1927 .... $508,695 


Deduct 14% for depreciation on depreciable property .. $65,000 
Less 1% depreciation paid by consumers on $521,870 of 





CD ksced ene sacenchutnhdesss0etesssacenee ties 5,219 59,781 
SORTS VOTENMG TOF POTN oc ndciccscsccccccscecesccevedses $448,914 
ee ee eres 
Lease compameer’s Gapestts. of WOME oocc ccc cccccccccsccseveses 521,870 
Present fair value for rate-making .....cccccccccscccvcccccccce $4,978,130 
rl a OS, eee eee 101,445 
ee SN OU ME eke cc edie) knkeweneswneres $865,178.04 
Earnings from fire protection rentals, 1927 ....... 35,456.00 
Necessary decrease in rates to earn 7% return ................ 11.75% 
Necessary decrease in rates, excluding fire protection rentals, to 

Oe. ee NE 64 6.0 6006 W 09 6500000066564-50000 0060000060808 12.22% 


P.U.R.1929B. 
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The present fire hydrant rates are in effect. 

University City—$50 per year per hydrant. Where no fran- 
chise contract exists for fire hydrant service, $60 per year per 
hydrant if installed by the company, $50 per year per hydrant 
if installed by the consumer. Where installed on private prop- 
erty at the expense of consumer $50 per year for first hydrant. 
$25 per year for each additional hydrant. Rates for fire pro- 
tection risers in buildings. 2-inch riser, $20 per year for first 
riser, $15 per year for each additional riser. 4-inch or equiva- 
lent, $25 per year per riser. 

The Commission is of the opinion that the present fire pro- 
tection rates are fair and equitable and should not be disturbed. 
The following rates for hydrant rental in some cities and towns 
of this state that have franchise contracts with the water utility 
indicates the rates as charged by the St. Louis County Water 
Company are reasonable. 


Jefferson City 

Lexington 

Excelsior Springs .00 for 1st 50—remainder at $50.00 
Mexico 5.00 for 1st 78—remainder at 55.00 


Independence 00 for 1st 85—remainder at 40.00 
Clinton 0 


The Commission is of the further opinion that the metered 
rates as now charged by the St. Louis County Water Company 
are excessive and should be reduced. 

An order in accordance with the above will be issued. [Order 
omitted. ] 


Ing, Chairman, Calfee, Porter, Painter and Hutchison, Com- 


missioners, concur. 
P.U.R.1929B. 








